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of Climate Change Facing Florida
by Erin L. Deady

See “Climate Change” page 12

Without tracing a complete history 
back to approximately 2006, the State 
of Florida has had a relationship 
with climate change, sea level rise 
(“SLR”), and greenhouse gas (“GHG”) 
management longer than most might 
think. For this overview, the focus is 
on recent advancements in state law 
and local strategies utilized across 
the state. Local governments contin-
ue to be on the frontlines of navigat-
ing these concepts. One thing is clear, 
the law surrounding climate change, 
flooding, and adapting to changing 
future environmental conditions are 
principles that are not going away, 
but evolving and growing in scope 
and depth, quite literally. 
I.	 Climate Change Law in the 

State of Florida and Local 
Government Action

Florida was an early adopter of cli-
mate change policy when then-Gov-
ernor Jeb Bush signed into law the 
Renewable Energy Technologies and 
Energy Efficiency Act in 2006.1 A 
major component of the Act was an 
advisory board for state energy poli-
cies. In its 2007 report, the Florida 
Public Service Commission detailed 
steps and a schedule for the develop-
ment of a state climate action plan.2 

The report recommended setting 
targets to reduce GHGs, developing 
an inventory of GHGs, and putting 
the state in a position to lead by ex-
ample through education and unifica-
tion of Florida’s energy governance. 
State-level activity on climate change 
continued throughout the Crist ad-
ministration. One bill created a cap 
and trade program for utilities, set 
up a renewable portfolio standard 
for energy, and addressed automobile 

efficiency and emissions.3 Another 
piece of legislation addressed issues 
such as green building, efficient land 
use patterns, energy conservation, 
GHG emissions in planning, and 
prompted the Florida Building Com-
mission to make recommendations 
on energy efficiency, among other 
provisions.4 

Within the current state adminis-
tration, agencies are still working on 
climate change related issues. This 
administration has focused more on 
technical assistance to local govern-
ments and emergency management 
planning, with additional support 
activities. The Florida Fish and Wild-
life Conservation Commission is con-
ducting a significant amount of data 
collection and monitoring of changing 
conditions impacting Florida spe-
cies’ and their habitats.5 The Florida 
Department of Health has continued 
work on the relationship between 
health and climate change, one ex-
ample being the Building Resilience 
Against Climate Effects (“BRACE”) 
initiative, which includes partner-
ships with institutions such as Flor-
ida State University. The Florida 
Department of Economic Opportu-
nity (“DEO”), through both its own 
statutory mission and funding from 
the federal government, has been 
doing extensive work on SLR, in-
cluding pilot planning efforts in sev-
eral communities.6 Additionally, the 
DEO has sought to provide techni-
cal assistance for local governments 
(through review and comment) on 
compliance with legislation passed 
in 2015 related to addressing “peril of 
flood” issues in Comprehensive Plans. 
The DEO has also created numerous 

guides and compilations of resources 
for local governments that want to 
start addressing SLR in their policy 
framework.7 Most recently, the Flor-
ida Department of Environmental 
Protection has formed the Florida Re-
silient Coastlines initiative, awarding 
an initial wave of grant funding to 
local governments for coastal adapta-
tion and resiliency planning. In ad-
dition, the Department will continue 
its Coastal Partnership Initiative 
grant program, which funds some 
resiliency projects implemented by 
local governments.8

a.	 Another Drop in the Bucket: 
Coastal Resiliency Planning 

Many local governments are incor-
porating climate adaptation strate-
gies into their Comprehensive Plans. 
One main strategy is establishing 
“Adaptation Action Areas”- an op-
tion for local governments to address 
SLR adaption as part of their Coastal 
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The Section Annual meeting and 
ELULS 2018 Update Seminar was 
held June 14th and 15th as part of the 
Florida Bar Convention at the Hilton 
Orlando Bonnet Creek. Events in-
cluded the ELULS Executive Council 
meeting and Joint Reception with the 
Administrative Section on June 14th 
and the ELULS Update and Annual 
Luncheon on June 15th. At the An-
nual Luncheon, new officers for the 
upcoming year were installed includ-
ing David Bass as Chair. The Annual 
Update program included participa-
tion by several administrative law 
judges and a member of the Florida 
House, administrative law, procedure 
and ethics, an environmental legisla-
tive panel and the popular General 
Counsel panel discussion of hot topics 
from the water management districts, 
and state agencies.

During this Spring, members of 
the Executive Council engaged with 
other sections and bar leadership in 
monitoring the development of lan-
guage by the Constitutional Revision 
Commission that restricts the abil-
ity of former cabinet and executive 
agency heads, and local government 
officials to lobby certain entities on is-
sues of policy, appropriations, or pro-
curement for 6 years following public 
service. Through the expression of 
concerns by interested section mem-
bers and others, language was read 
into the record of the Constitution 
Revision Commission distinguishing 
between “lobbying” and representing 

From the 17-18 Chair
by Janet E. Bowman, Immediate Past Chair

clients in administra-
tive and quasi-judicial 
proceedings. While the 
ELULS ultimately did 
not adopt a formal leg-
islative position, the 
Executive Council be-
lieved it important to 
monitor the trajectory 
of this amendment. I 
would like to particu-
larly thank our Board 
of Governor’s represen-
tative, Larry Sellers, 
for his guidance and 
advice in navigating 
the Florida Bar’s pro-
cess for Section en-
gagement in adopting 
legislative positions.

Thanks everyone for 
your participation in 
the ELULS this year!
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Note: Status of cases is as of June 
1, 2018. Readers are encouraged to 
advise the author of pending appeals 
that should be included.
FLORIDA SUPREME COURT

Lieupo v. Simon’s Trucking, Inc., 
Case No. SC18-657. Petition for re-
view of decision by the First District 
Court of Appeal in which the court 
certified the following question as one 
of great public importance: “Does the 
private cause of action contained in s. 
376.313(3), Florida Statutes, permit 
recovery for personal injury?” Si-
mon’s Trucking, Inc., v. Lieupo, Case 
No. 1D17-2065 (Fla. 1st DCA, April 
18, 2018). Status: Notice filed April 
30, 2018. 

The Richman Group of Florida, Inc. 
v. Pinellas County, Case No. SC18-
456. Petition for review of decision by 
the Second District Court of Appeal 
reversing final judgment awarding 
the Richman Group of Florida, Inc., 
over $16.5 million in damages un-
der 42 U.S.C. § 1983, based on the 
trial court’s conclusion that Pinellas 
County violated Richman’s substan-
tive due process and equal protection 
rights by denying Richman’s proposed 
amendment to the county’s land use 
plan. 42 Fla. L. Weekly D2526a (Fla. 
2nd DCA 2017). Status: Notice filed 
March 20, 2018.

Pacetta, LLC v. The Town of Ponce 
Inlet, Case No. SC17-1897. Petition 
for review of Fifth District Court of 
Appeal decision reversing trial court 
judgment that the town is liable for 
taking as a result of the enactment 
of a planned mixed use redevelop-
ment of waterfront property, includ-
ing by referendum. 42 Fla. L. Weekly 
D1367b. Status: Petition for review 
denied on January 23, 2018; appli-
cation for extension of time to file 
a petition with U.S. Supreme Court 
granted to June 21, 2018. 

ON APPEAL
by Larry Sellers, Holland & Knight

FIRST DISTRICT COURT OF 
APPEAL 

Paul Still v. SJRWMD, Case No. 
1D17-1938; Paul Still v. SRWMD, 
Case No. 1D17-1940; Ichetucknee Al-
liance, Inc., v. SJRWMD, Case No. 
1D17-2273; and Ichetucknee Alliance, 
Inc. v. SRWMD Case No. 1D17-2275. 
Four appeals from final orders dis-
missing separate petitions filed by 
appellants to challenge the St. John’s 
River Water Management District’s 
orders approving the regional water 
supply plan. Status: Each final order 
was affirmed per curiam on April 23, 
2018. 

THIRD DISTRICT COURT OF 
APPEAL

Cruz v City of Miami, Case No 
3D17-2708. Appeal from trial court 
order granting the city’s motion for 
summary judgment, concluding that 
a consistency challenge is limited to 
whether the challenged development 
order authorizes a use, density or 
intensity of development in conflict 
with the applicable comprehensive 
plan. In so ruling, the trial court ap-
plied the 2d DCA’s holding in Heine v 
Lee County, 221 So. 3d 1254 (Fla. 2d 
DCA 2017). Status: Notice of appeal 
filed December 13, 2017.

Florida Retail Federation, Inc., et 
al. v. The City of Coral Gables, Case 
No. 3D17-562. Appeal from final sum-
mary judgment upholding the City of 
Coral Gables ordinance prohibiting 
the sale or use of certain polystyrene 
containers, based upon trial court’s 
determination that three state laws 
preempting the ordinance are uncon-
stitutional. Status: Oral argument 
held on December 13, 2017. 

FOURTH DISTRICT COURT 
OF APPEAL

Everglades Law Center Inc. v. 
SFWMD, Case No. 4D18-1220. Ap-
peal from Order Denying Writ of 

Mandamus Against Plaintiff South 
Florida Water Management District 
and Entering Final Judgment on De-
fendant Everglades Law Center’s 
Counterclaim. The Everglades Law 
Center sought to require disclosure of 
the transcripts of a “shade” meeting 
held by the South Florida Water Man-
agement District Governing Board 
involving discussions regarding me-
diation between the district and its 
Governing Board in attorney-client 
sessions. The order concludes that the 
transcripts of such discussions consti-
tutes communications at a mediation 
proceeding within the meaning of 
Section 44.102(3), Florida Statutes, 
and therefore is exempt from disclo-
sure under the public records law. 
Status: Notice of appeal filed April 
20, 2018.

Maggy Hurchalla v Lake Point 
Phase I LLC, Case No. 4D18-763. Peti-
tion for expedited writs of prohibition, 
mandamus and certiorari related to 
trial court rulings during and after a 
trial. The jury found Ms. Hurchalla 
liable for $4.4 million in damages on 
a claim of tortious interference with 
a contract for a public project, due to 
her public comments in opposition to 
the project. Status: Petition for writ 
of prohibition dismissed on May 11, 
2018; to the extent the petition seeks 
certiorari relief, it is denied; to the 
extent the petition seeks mandamus, 
the writ is dismissed without preju-
dice to file a separate petition for writ 
of mandamus; motion for rehearing 
filed May 24, 2018.

City of West Palm Beach v. SF-
WMD, et al., Case No. 4D17-1412. 
Appeal from final order granting en-
vironmental resource permit for ex-
tension of State Road 7 in Palm Beach 
County Status: Oral argument set for 
June 19, 2018.
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Pinellas Cty v. Richman Grp. Of 
Fla. No. 2D16-3279 (Fla. 2d DCA 
November 29, 2017). 

The Court held that Pinellas Coun-
ty did not deny Richman’s substan-
tive due process and equal protec-
tion rights by denying a proposed 
amendment because the denial was 
rationally based and was related to 
a legitimate fiscal concern. Richman 
proposed a change to the comprehen-
sive plan to rezone Industrial Limited 
(IL) land to Residential Medium. The 
Court held that the preservation of IL 
designated land for target employers 
was a rational basis for denying Rich-
man’s proposal. 

Richman sought to amend Pinel-
las County’s Future Land Use Plan 
(“FLUP”) for the IL designated prop-
erty to Residential Medium to devel-
op the land. Pursuant to the County’s 
Special Act, only a local government 
with jurisdiction over the subject 
property may submit a proposal to 
amend the FLUP to the planning 
council. The Council then reviews the 
amendment and makes a recommen-
dation. If the Council recommends 
approval, it forwards the proposal to 
the Board of County Commissioners 
(the “BCC”) for a hearing and vote 
in the BCC’s capacity as the County 
Planning Authority (CPA). If the CPA 
denies the proposal, the substantially 
affected person can seek a hearing 
with an Administrative Law Judge 
(the “ALJ”), which is limited to a re-
view of the facts. The ALJ’s recom-
mendation is then forwarded to the 
CPA for a final decision. The Special 
Act does not mandate that a proposed 
amendment that is consistent must 
be granted. 

Richman’s proposal was forwarded 
to the CPA with a recommendation 
to approve the amendment. At the 
hearing, hundreds of local residents 
opposed the amendment with spe-
cific concerns related to impact on 
property values and lost industrial 
space. The BCC, acting as the CPA, 
denied the amendment, citing Reso-
lution 06-3 which articulated the 
need to “reserve industrial parcels 
for target employers.” Richman then 
obtained a hearing before an ALJ to 
determine whether the amendment 

June 2018 ELULS Case Law Update
by Gary K. Hunter, Jr., Hopping Green & Sams, P.A. 

was consistent with the criteria in 
the rules governing amendments to 
Pinellas County’s FLUP. The ALJ 
found that Resolution 06-3 was not 
a relevant source of criteria to the 
amendment because it had not been 
repeated, paraphrased, or adopted 
in the Countywide Rules. The ALJ 
ultimately recommended that the 
amendment be approved, but this 
finding was not binding on the CPA. 
The ALJ’s order came before the 
CPA’s final hearing where the CPA 
again denied the amendment.

Richman then filed a § 1983 claim 
in Circuit Court, alleging violations of 
its equal protection and substantive 
due process claims. Richman claimed 
that its equal protection rights were 
violated because the CPA treated 
Richman differently from similarly 
situated applicants by denying the 
proposed amendment without any 
rational basis for the CPA’s action 
or any rational relationship between 
the denial and government inter-
est. Richman claimed its substantive 
due process rights were violated by 
the arbitrary and capricious denial 
without any rational basis for the 
decision. Richman prevailed at the 
trial court stage and was awarded 
$16.5 million dollars. Pinellas County 
appealed. 

The Second District Court of Ap-
peal (the “Second DCA”) limited its 
review to whether the CPA’s denial 
of the amendment was arbitrary and 
capricious. Substantive due process 
claims are evaluated under the ratio-
nal basis test that states that a legis-
lative act will not be considered arbi-
trary and capricious if, in the zoning 
context, it has a rational relationship 
to a legitimate public welfare concern. 
If the legislative decision is fairly 
debatable, then there is no denial of 
substantive due process. The fairly 
debatable standard requires approv-
ing a planning action if reasonable 
persons could differ as to its propriety. 
The Court found that reasonable per-
sons could differ as to the propriety 
of the CPA’s decision and found that 
the trial court erred in holding that 
the CPA’s denial of the amended was 
not fairly debatable. The CPA was 
required to make the final legislative 
decision, limited only by the ALJ’s 

findings of fact. The trial court ruled 
that the CPA’s decision violated the 
Special Act’s limitations by ignoring 
the ALJ’s findings, but the Second 
DCA found this to be error, holding 
instead that the ALJ’s findings only 
limited the CPA’s decision as to the 
findings of fact, not matters of law like 
rational basis. The ALJ did not find 
that the CPA lacked a rational basis 
or that the preservation of IL land 
was not a rational basis for the CPA’s 
decision. The trial court also erred in 
holding that the ALJ’s determination 
that the CPA’s decision was not fairly 
debatable based on the finding that 
the IL designation was inconsistent 
with the criteria in the rules. The ALJ 
did not find that all of the potential IL 
designation uses would be inconsis-
tent with the surrounding uses and 
did find that certain target employers 
could use the property despite the 
surrounding limitations. The CPA 
could conclude that the amendment 
was inconsistent with the rules, but 
the CPA was not barred from con-
sidering the property’s use for target 
employers. 

The Second DCA also opined that 
the trial court erred in its applica-
tion of Island, Inc. v. City of Braden-
ton Beach, 884 So. 2d (Fla. 2d DCA 
2004). The Island court held that if 
a property was classified by an im-
properly designated use, reasonable 
persons could not differ in concluding 
that the proposers of the amendment 
were not entitled to the amendment. 
Island was improperly applied here 
because the current IL designation 
was not imposed erroneously or that 
the property was being used in a 
way inconsistent with its current 
designation. 
Ocean Concrete, Inc. v. Indian 
River Cty., Bd. of Cty. Comm’rs No. 
4D16-3210 (Fla. 4d DCA March 
14, 2018). 

This case addresses application of 
the Bert Harris Act (the “Harris Act”). 
The Fourth District Court of Appeal 
(the “Fourth DCA”) reversed the trial 
court’s decision that Ocean Concrete 
failed to prove entitlement to relief 
under the Harris Act. Ocean Con-
crete wanted to develop a concrete 

continued...
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batch plant on land zoned Indus-
trial Light (IL). Concrete batch plants 
were permitted under the IL designa-
tion. During the course of the per-
mitting process, public opposition to 
the proposed concrete plant became 
widespread. The Board of County 
Commissioners (the “BCC”) voted to 
change the zoning code to restrict in-
dustrial uses, like the concrete plant, 
to General Industrial (IG) districts 
and also voted to not grandfather in 
applications previous to the change. 
Ocean Concrete made an administra-
tive appeal and its application was 
reinstated. Ocean Concrete’s site plan 
application ultimately failed because 
the Community Planning Director 
did not find that Ocean Concrete had 
a vested right to development under 
the old code. Ocean Concrete then 
added the Harris Act claim and the 
trial court found that Ocean Concrete 
did not prove that the County had 
violated the Harris Act. 

The Fourth DCA concluded that 
the trial court erred in its determi-
nation that the plant was not a non-
speculative use and that the plant 
was not financially viable. The term 
“non-speculative” refers to the use of 
the land itself, not the financial via-
bility of the project, and applies when 
a party argues for using land for a 
purpose not provided for by the des-
ignation. The use here was expressly 
provided for by the IL designation, 
so it could not be non-speculative 
because it was reasonably foresee-
able. The trial court’s finding that the 
plant was incompatible was flawed 
because an area that is zoned for a 
particular use (IL) is per se compat-
ible with the surrounding land uses. 

The trial court also erred in finding 
that Ocean Concrete did not have a 
reasonable, investment-backed ex-
pectation for the existing use of prop-
erty. A reasonable, investment-backed 
expectation depends on the physical 
and regulatory aspects of the prop-
erty, and neither renders Ocean Con-
crete’s expectation unreasonable. The 
trial court relied on federal takings 
cases rather than Florida case law 
was misplaced because the Harris Act 
proclaims itself as “separate and dis-
tinct” from the federal law of takings. 
Under Florida law, nothing about the 
physical or regulatory aspects of the 

property rendered Ocean Concrete’s 
expectation unreasonable. The court 
reversed and remanded for a trial to 
assess damages under the Harris Act. 
Fish v. Daws, 2018 Fla. App. LEXIS 
4867. 

The Daws own and reside on an 
inholding in the Blackwater Wildlife 
Management Area that is managed 
by the Florida Wildlife Commission 
(the “FWC”). The FWC regulates 
hunting licenses and the number of 
days available to hunt with deer dogs 
per year (44 days). The Daws suffered 
a series of trespasses on their proper-
ty related to the deer dog hunting in 
the WMA. The Daws filed complaints 
to the FWC and the FWC took vari-
ous ameliorative measures. The Daws 
claimed that the trespasses rose to 
the level of inverse condemnation be-
cause they were deprived of the right 
to exclude others from their property 
and because the trespasses were a 
nuisance. The trial court agreed, and 
issued an injunction requiring the 
FWC to abate the nuisance of tres-
pass. The FWC appealed and the 
injunction was automatically stayed; 
but, the trial court vacated the stay 
to protect the Daws’s rights. 

The First District Court of Appeal 
(the “First DCA”) reversed the deci-
sion, dissolved the injunction and 
remanded for summary judgment for 
the FWC. On de novo review, the court 
considered whether sovereign immu-
nity bars an inverse condemnation 
claim when the plaintiff fails with a 
constitutional claim. The Daws’ tak-
ings claim failed because they failed 
to allege either type of taking: a per-
manent occupation or a deprivation 
of all economic use of the land. The 
court determined that the sporadic 
trespasses during only 44 days of the 
year did not constitute a permanent 
taking. The court also determined 
that there was no deprivation of eco-
nomic use of the land. 

The FWC has a sovereign immu-
nity defense based on the separation 
of powers doctrine to the Daws’s nui-
sance claim. Fla. Stat. § 768.28(1) pro-
vides a broad waiver of immunity to 
the government, and even where the 
government may owe a duty of care, 
the separation of powers doctrine can 
support sovereign immunity for cer-
tain discretionary or planning level 
governmental functions. The court 
found that the FWC owed no duty to 
the Daws to stop third parties from 

CASE LAW UPDATE 
from previous page

trespassing or committing criminal 
acts. The court further held that even 
if the FWC did have a duty, sovereign 
immunity would nonetheless bar the 
Daws’ claim because the FWC’s func-
tions here were purely discretionary 
and inherent in the actions of the 
government. 

The DCA went on to conclude that 
the injunction violates the separation 
of powers doctrine and is too broad. 
The judiciary violates the separation 
of powers if it directs an adminis-
trative agency to perform its duties 
in a way that is not feasible. The 
injunction functionally stops the is-
suance of hunting licenses, which 
means that FWC’s licensing is the 
nuisance stopped by the injunction. 
Thus, the injunction stops the FWC 
from performing its duties in a fea-
sible way. The FWC was entitled to 
summary judgment because FWC 
was protected from the Daws’ claims 
by sovereign immunity. 

	In a dissent, Judge Lewis disagrees 
and argues the trial court’s holding 
was proper on every point and con-
cludes that sovereign immunity does 
not apply to the Daws’ claims. The 
trial court viewed the Daws’ claim as 
a request that the “flood” of trespass-
ers on their property be considered a 
nuisance and a taking. The trial court 
found that sovereign immunity does 
not apply to the FWC here. Lewis 
points out that the majority’s ruling 
will bar the Daws from pursuing an 
inverse condemnation claim on a ba-
sis not expressly ruled upon by the 
trial court and not argued by the par-
ties on appeal. Lewis also approves of 
the trial court’s use of Crowley Muse-
um & Nature Center, Inc. v. Southwest 
Florida Water Management District, 
993 So. 2d 605 (Fla. 2d DCA 2008) for 
the proposition that immunity does 
not bar inverse condemnation claims. 
Lewis also concludes that FWC does 
owe a duty of care and that its actions 
are not discretionary in nature, and 
that the injunction was proper. 
Town of Ponce Inlet v. Pacetta, 
LLC, 226 So. 3d 303, 2017 Fla. App. 
LEXIS 8842

This is the third filing related to this 
dispute. Pacetta has been attempting 
to develop 16 acres of contiguous land 
in Ponce Inlet since 2003. Ponce Inlet 
has a 2003 comprehensive plan and a 
2004 Riverfront Overlay District (the 
“Overlay”). The previous litigation 

continued...
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pertained to whether Pacetta could 
develop the land under Ponce Inlet’s 
current comprehensive plan. During 
this time, public opposition to the de-
velopment mounted and a new town 
council was elected with councilors 
adverse to Pacetta’s plan. The town 
also adopted two year moratorium 
on new development. The town then 
adopted a new comp plan that effec-
tively barred Pacetta’s planned de-
velopment. Pacetta I held that the 16 
acres constituted one parcel of land. 

In the instant suit, Pacetta filed 
a complaint seeking damages for 
inverse condemnation, a denial of 
substantive due process and equal 
protection, a denial of procedural 
due process, and a Harris Act claim. 
The issue before the trial court was 
whether Pacetta had established a 
vested right to construct and operate 
the planned development submitted 

to Ponce Inlet. The 2003 and 2004 
comprehensive plan and Overlay 
absolutely prohibited Pacetta’s pro-
posal. But the court had to determine 
whether, despite the comprehensive 
plan amendments and the Overlay, 
Pacetta had a right based on equi-
table estoppel to construct the de-
velopment. The trial court ruled for 
Pacetta on all counts. In Pacetta II, 
the DCA reversed the Harris Act 
order holding Ponce Inlet liable, find-
ing that Pacetta did not rely in good 
faith on assurances by town officials 
because they lacked the authority to 
unilaterally amend the comp plan via 
representations to Pacetta. 

Pacetta sought to recover the value 
of the property that was, allegedly, 
de facto taken by the government 
without a formal exercise of power. 
In this kind of taking, the property 
owner is deprived of the economic 
benefit or productive use of the prop-
erty. The DCA, applying the doctrine 
of judicial estoppel, concluded that 
trial court erred in determining that 

CASE LAW UPDATE 
from previous page

Pacetta’s inverse condemnation claim 
should not be applied as a single 
parcel analysis since in Pacetta I the 
landowner had successfully argued 
the land was a single parcel. The DCA 
then concluded that under a “Lucas” 
analysis, there was no total taking 
of Pacetta’s property because it was 
not completely deprived of economic 
benefit. The DCA then remanded the 
case to the lower court to apply the 
“Penn Central” partial takings analy-
sis to the properties as a whole. In so 
doing, the jury award of damages for 
Pacetta were set aside. 

Finally, the DCA directed the trial 
court to enter a summary judgement 
for the Town on both the State and 
Federal procedural and substantive 
due process claims. Pacetta asserts 
that it made an “England” reserva-
tion on the federal claims. This is-
sue is likely to be addressed in a 
subsequent federal proceeding since 
the DCA maintains that Pacetta did 
pursue both issues in state court.
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I have worked for over 38 years in 
the solid waste management industry 
and have provided my opinions on 
solid waste topics in more than 350 
consulting engagements, 150 publica-
tions, and 8 textbooks. Some consider 
me an expert on this subject. But, 
like many environmental profession-
als, my knowledge base of the legal 
profession and civil trial procedure 
has been quite limited—fashioned on 
what I picked up in watching re-runs 
of Perry Mason, inhaling the series 
of John Grisham novels, watching 
trials played out before the Ameri-
can public, and what I was taught in 
my high school civics lessons. So, my 
recent experience being engaged for 
the first-time as an expert witness 
has been an educational experience 
and I have learned that much of what 
I thought I knew about how expert 
testimony works in a legal proceed-
ing is quite different. I have prepared 
this article to provide other experts 
who may be in the same situation 
with some information and lessons 
learned in the hope that it is helpful 
as they wade into the expert testi-
mony waters. If you are already an 
accomplished expert witness, this 
article may not be for you. But, if you 
are new to the expert witness arena, 
this article is for you. 

When I received a telephone call 
from an attorney inquiring whether 
I might be interested in serving as an 
expert on a major lawsuit involving 
his client, I was intrigued. His client 
was aware of my long career and 
reputation in the solid waste manage-
ment industry and I liked the idea 
of being considered and serving as 
an expert in such an important case. 
But, at the same time, I was some-
what concerned about the prospect 
of being cross-examined and picked 
apart on the stand during trial like I 
have seen happen to witness so many 
times in popular media.

To make an informed decision 
about whether to accept this expert 
engagement, I interviewed my firm’s 
legal counsel, talked to friends who 
had served as experts, and researched 
whether my firm had any potential 
conflicts of interest in my taking on 
this assignment. After confirming 

So You Want To Be An Expert Witness?
Marc J. Rogoff, Ph.D.

that there were no conflicts and re-
ceiving the advice from my support 
team, I decided to take the plunge 
and accept the expert engagement. As 
a first step, I sought information tar-
geted at someone like me to provide 
a general overview of what I could 
expect to transpire and what my role 
would be during the upcoming civil 
proceeding. Unfortunately, I found 
that there is little, if anything, writ-
ten for the non-lawyer on expert wit-
nesses. The following sets forth the 
lessons learned, or if you will a basic 
summary of the civil process and the 
role of the expert in such cases.
What Is An Expert Witness or 
Consultant?

In general, experts are those per-
sons who have special training, skill, 
education, or expertise beyond the 
experience of ordinary members of 
the public. Lawyers involved in en-
vironmental litigation use experts in 
a variety of ways. For example, the 
expert or consultant may serve solely 
to evaluate the case and help deter-
mine whether the claim has merit. 
Experts may conduct onsite or labo-
ratory testing to prove or disprove a 
point or to help build or defend the 
case. In other cases, the expert may 
serve solely as an expert witness at 
the trial. The major takeaway here is 
that experts are used in a variety of 
ways and that a new expert should 
understand what type of expert they 
are being asked to be. 
Discovery

American jurisprudence provides 
a formalized process for collecting 
relevant data and information during 
a legal proceeding. This process, typi-
cally described as “discovery”, is de-
signed to provide the defendant and 
plaintiff with the same information so 
that they are working from the same 
factual basis. As an expert, there will 
be a formal process for how you get 
your information. You need to under-
stand that process. In general, you 
need to keep track of all the informa-
tion you review and provide reference 
to all documents used as a basis for 
your opinions. Any documents that 
you generate during your engage-
ment may need to be provided to the 
other side (subject to certain expert 

disclosure restrictions). Federal Rule 
of Civil Procedure 26 covers discovery 
and expert discovery – Cornell has a 
good excerpt here https://www.law.
cornell.edu/rules/frcp/rule_26 
Pleadings and Motions

Pleadings and motions are written 
by the lawyers. Experts may be asked 
to provide consulting and/or support 
to certain aspects of these that may 
be included as attachments. Often, 
it is helpful for the expert to review 
these pleading as they provide good 
background information—in some 
cases that has been stipulated by both 
sides. The plaintiff has the burden of 
proof in the lawsuit Typically, the 
opposing party, the defendant denies. 
Again, the expert can be helpful in 
developing the formal complaint or 
crafting the answers.
Expert Reports

Experts are generally used in liti-
gation to help the judge or jury’s un-
derstanding of the facts of the case. 
In this way, they can first help to 
establish and interpret the pertinent 
facts of the case by sifting through the 
often-voluminous amount of paper 
obtained during discovery. Calcula-
tions, articles, and memos used to 
develop the expert report as well as 
the report itself, must be made avail-
able to the opposing side. There are 
certain requirements on what must 
be included in expert reports – this 
can vary by jurisdiction. In general, 
the expert must include all opinions 
and the basis for the opinions, includ-
ing necessary references. 
Depositions

The “deposition” is a direct way to 
gather evidence for trial from anyone 
with any relevant knowledge of the 
case, including the experts hired by 
either party. Witnesses are sworn to 
tell the truth by a court reporter and 
a transcript is prepared. Question-
ing is designed to probe the expert’s 
biases, potential weaknesses, and to 
accelerate the expert’s learning curve 
on facts surrounding the case or the 
industry in general.

Table 1 contains some useful tips 
for experts. Be prepared. Prepare for 
a long day-rest and eat. Remember to 

continued...
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speak clearly and verbally (no hand 
signals). Make sure you understand 
the question and then only answer 
the question. Pause after each ques-
tion is asked to allow counsel on your 
side to object if needed. Spell out 
complicated words and define acro-
nyms for the reporter. Avoid verbal 
tics (ums, uhs, likes)—instead pause
The Trial

At trial, the expert witness will be 
used in direct examination to lay out 
the facts of the case and the story in 
terms a lay person can understand. 
The role of the expert is to unravel 
the mysteries of the case in terms 
of their special expertise. Know the 
trial exhibits that your counsel plans 
to use to guide your testimony. Be 
ready for clarifying questions from 
the judge and address them respect-
fully and directly. 
Settlement

Prior to and during the trial there 

is always a possibility that the par-
ties can negotiate an amicable settle-
ment. In this case, they would jointly 
inform the presiding judge that the 
case has been settled. Therefore, from 
an expert’s perspective, all papers 
used in preparation of the case must 
be preserved until the case is settled.

A Personal Side
The case for which I served as an 

expert witness involved claims of 
tens of millions of dollars. Both par-
ties had invested millions of dollars 
in researching their complaint and 
defense as the case weaved its way 
through the Federal district court 
system. Experts on both sides provid-
ed focus for the case and eventually 
provided a mechanism by which both 
sides evaluated the merits of their 
case and preparation prior to trial. 
This eventually translated into a de-
cision to settle the case before open-
ing statements were made to the jury. 
Having never served as an expert 
witness before this case, I was a little 
anxious about testifying in court. And 

1. Tell the truth and nothing but the truth. Careers and cases have ended 
when untruths are given in depositions or at trial.

2.
Think before you answer. Take time to consider your answer. This will at 
least allow your attorney enough time to object to the question or line of 
questioning. 

3.
Answer the question asked. Even if you think the question is not relevant, 
don’t follow-up with the question you think the examiner should have 
asked.

4.

Don’t volunteer information. Quite literally answer the question asked 
and then stop. It is not your role to educate the examiner. Once you have 
answered, remain quiet. The examiner will use the pregnant pause and 
stare at you to get you to further elaborate on your testimony.

5.
Don’t answer a question that you don’t understand. If you don’t 
understand the question, tell the examiner that you don’t understand the 
question. Ask him/her to rephrase-it’s not your job to ask the questions!

6. Don’t guess. Be as specific as you can, but never guess. If you can’t recall, 
tell the examiner, that you can’t remember.

EXPERT WITNESS 
from previous page

yes, I was happy when the case was 
settled! However, the training and 
advice given to me by the defendant’s 
counsel during my engagement gave 
me invaluable insight and experience 
for future situations. I expect that my 
expert report was helpful in narrow-
ing the gulf between the two sides 
and supporting the progress toward 
a settlement, resolving the dispute 
and freeing up valuable court time. 

Best of luck to all of you new expert 
witnesses. I hope my sharing of this 
experience and information helps you 
successfully navigate the process. 

Marc J. Rogoff, Ph.D. is a Senior 
Consultant with Geosyntec Consul-
tants. He can be reached at 813 810-
5547 or mrogoff@geosyntec.com
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The relationship between law-
yers and technical consultants is a 
complex and important one. It takes 
a diverse team of experts to suc-
cessfully navigate agency rules and 
overcome the many obstacles that 
engineering and construction proj-
ects are typically confronted with. 
In addition to expertise in the law, 
the most successful environmental 
lawyers will possess a basic under-
standing of the underlying scientific 
and technical issues of their case 
or project. Similarly, attorneys and 
their clients prefer hiring technical 
experts with a comparable under-
standing of the legal system and the 
regulatory processes before them.

The FAMU-FSU College of En-
gineering is taking the unique and 
innovative step of offering engi-
neering students the opportunity to 
study environmental law as part of 
their course curriculum. Since 2013, 
a three-credit Introduction to Envi-
ronmental Law and Policy course 
specifically tailored to undergradu-
ate and graduate level engineering 
students has been available. 

	
While the curriculum is governed 

by the requirements of the Accredi-
tation Board of Engineering and 
Technology, and therefore limited on 
the amount of elective courses that 
can be offered towards a student’s 
degree, the course has neverthe-
less been worked into the regular 
rotation as the benefits are unde-
niable. The course, offered again 
this spring, continues to be well-
received by participating students. 
Dr. Lisa Spainhour, Professor and 
Interim Chair of the Department 
of Civil and Environmental Engi-
neering at the FAMU-FSU College 
of Engineering, observed that “as 
much as engineers may prefer to 
gravitate towards design calcula-
tions and data, the reality is that 
legal issues permeate all aspects of 
our society, including science, engi-
neering and construction.” 

Today’s professionals must pos-
sess a fundamental understanding 

The Benefits of Teaching Environmental 
Law and Policy to Engineers and Science 
Majors
By John K. Powell, J.D., P.E.

of environmental law and policy in 
order to identify and avoid potential 
legal pitfalls, and be prepared to 
effectively work with administra-
tive agencies to satisfy regulatory 
requirements. Engineers with a ba-
sic knowledge of environmental law 
are better positioned to serve their 
clients and fulfill project objectives 
on-time and under budget. 

This Introduction to Environ-
mental Law and Policy course pro-
vides an overview of the U.S. legal 
system and the major federal en-
vironmental laws that practicing 
engineers frequently deal with, 
such as the Clean Water Act, Clean 
Air Act, National Environmental 
Policy Act, Resource, Conservation 
and Recovery Act, and the Endan-
gered Species Act. For many new 
engineers, the need to obtain envi-
ronmental permits is often one of 
the first unanticipated challenges 
they face. Understanding the legal 
foundation of those regulatory re-
quirements is beneficial to overall 
project success.

The course also addresses devel-
oping and sometimes controversial 
issues such as climate change, en-
vironmental justice, and hydrau-
lic fracturing, and is intended to 
further develop students’ critical 
thinking skills. “The course helps 
students recognize the complex and 
interdependent relationship be-
tween science, engineering and the 
law in furthering both environmen-
tal and natural resources protec-
tion and while supporting efficient 
development,” said Spainhour. 

For a broader perspective, the 
course instructor is both a Regis-
tered Florida Professional Engi-
neer and a Florida Bar licensed 
Attorney. At the conclusion of the 
course, students are able to identify 
the major environmental laws, their 
primary purpose and function, and 
the administrative agencies imple-
menting them; and recognize the 
potential impact on proposed en-
gineering and construction-related 
projects. The course is also designed 

to enhance their ability to perform 
effectively on interdisciplinary and 
multidisciplinary teams. Unlike 
traditional law classes, learning 
is accomplished not only through 
textbook study and an analysis 
of relevant case law, but also sup-
plemented with site visits to lo-
cal environmental projects, guest 
speakers, in-class exercises, and 
a review of current events in the 
media related to environmental law 
and policy. Recognizing the global 
nature of environmental issues, 
international law is an important 
component of the course, comparing 
and contrasting environmental re-
quirements with difficult trade con-
siderations. The role of alternative 
dispute resolution is also explored 
with students participating in mock 
mediations that simulate real-life 
environmental disputes. 

This new course serves as a mod-
el for other colleges across the coun-
try to follow to better prepare their 
engineering students for careers 
outside the classroom. Based on its 
success, and recognizing the many 
benefits, the course is now offered 
to students in other disciplines as 
well such as environmental science, 
planning, and public policy. 

For some students, the class con-
firms an already existing interest 
in the study and practice of law 
and policy. For other students, it 
is inspiring potential new career 
paths with multiple possibilities 
including politics and public ser-
vice. At a minimum, this inno-
vative new course is developing 
well-rounded professionals better 
prepared to serve their clients and 
the community.

John K. Powell is an Adjunct In-
structor at the FAMU-FSU College 
of Engineering, and the Director of 
the City of Tallahassee’s Environ-
mental Regulatory Services and Fa-
cilities Management Department. 
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The Institute for Biodiversity Law 
and Policy (“Biodiversity Institute”) 
at Stetson University College of Law 
continues to work to protect the Na-
tion’s aquatic resources. Professor 
Royal Gardner (Director of Stetson 
Law’s Biodiversity Institute) and 
Erin Okuno (Foreman Biodiversity 
Fellow at Stetson Law) recently co-
authored an amicus curiae brief in 
opposition to the suspension of the 
2015 Clean Water Rule, which de-
fined the geographic coverage of the 
Clean Water Act. They co-authored 
the brief with a team of attorneys, 
including Dr. Steph Tai (Associate 
Professor of Law at University of 

Wisconsin Law School), Kathleen 
Gardner (an attorney in New York), 
and Christopher Greer (Park Jensen 
Bennett LLP). On May 7, 2018, the 
team filed the amicus brief in the 
U.S. District Court for the Southern 
District of New York on behalf of the 
Society of Wetland Scientists, a lead-
ing professional association of wet-
land and aquatic scientists around 
the world.

Promulgated by the U.S. Envi-
ronmental Protection Agency and 
the U.S. Army Corps of Engineers in 
June 2015, the Clean Water Rule de-
fined the term “waters of the United 
States” (“WOTUS”), which describes 

those waters that the Clean Water 
Act protects and the limits of the 
agencies’ geographic jurisdiction un-
der the Act. As noted in the amicus 
brief, the Clean Water Rule was de-
signed to “identify[] as jurisdictional 
those waters—including streams and 
wetlands—that support the objective 
of the Clean Water Act ‘to restore and 
maintain the chemical, physical, and 
biological integrity of the Nation’s 
waters.’” 

Since 2017, the agencies have been 
engaged in a multi-step rulemak-
ing process to consider whether to 
rescind the Clean Water Rule and 

Working to Protect the Nation’s Waters: 
Stetson’s Institute for Biodiversity Law 
and Policy Files Amicus Curiae Brief in 
Opposition to Suspension of Clean Water 
Rule

PROFESSOR GARDNER AND STUDENTS ON A SWAMP WALK AT BIG CYPRESS NATIONAL PRESERVE

continued...



11

replace or revise the definition of WOTUS. The agen-
cies have not completed that rulemaking process, but on 
February 6, 2018, the agencies published a final rule (the 
“Suspension Rule”) that added an “applicability date” to 
the Clean Water Rule, effectively suspending the Clean 
Water Rule for two years. Several states and organiza-
tions quickly filed suit against the agencies to challenge 
the Suspension Rule. 

New York, nine other states, and the District of Colum-
bia filed suit in the U.S. District Court for the Southern 
District of New York. On May 1, 2018, they filed a mo-
tion for summary judgment in the case, arguing that the 
agencies’ suspension of the Clean Water Rule was invalid. 
Professor Gardner, Erin Okuno, and their team filed the 
amicus brief on behalf of the Society of Wetland Scientists 
in support of the states’ motion for summary judgment. 
The amicus brief asserts that the Suspension Rule is 
arbitrary and capricious because the agencies refused 
to consider the scientific basis of the Clean Water Rule.

As the brief explains, the Clean Water Rule was based 
on the best available science, including a report titled 
“Connectivity of Streams and Wetlands to Downstream 
Waters: A Review and Synthesis of the Scientific Evi-
dence,” which analyzed over 1,200 peer-reviewed publica-
tions. The report, often referred to as the “Connectivity 
Report,” summarized the scientific understanding of 
how streams and wetlands contribute to the chemical, 

physical, and biological integrity of downstream waters. 
The Connectivity Report is a key component of the sci-
entific basis for the Clean Water Rule. The amicus brief 
maintains that when the agencies suspended the Clean 
Water Rule, the agencies’ refused to consider the scientific 
basis of the Clean Water Rule, which renders the Suspen-
sion Rule invalid. 

Professor Gardner explains that “every aspect of the 
Clean Water Act’s implementation requires the use 
of science. When the agencies disregard science, their 
judgments deserve no deference.” The amicus brief is 
available online at http://stetso.nu/qpl0m. [Note: The 
views expressed in the brief do not represent the views of 
Stetson University College of Law or any other institution 
identified in the brief. Affiliations of counsel are provided 
in the brief for identification purposes only.]

The Institute for Biodiversity Law and Policy  coor-
dinates Stetson Law’s environmental programs and 
initiatives and serves as an interdisciplinary focal point 
for educational, research, and service activities related 
to local, national, and international biodiversity issues. 
The Biodiversity Institute hosts international speakers 
and conferences, and it coordinates externships, courses, 
and seminars on a variety of topics, including wetland 
law and policy, environmental law, natural resources, 
and international environmental law. For more informa-
tion about Stetson Law’s Biodiversity Institute or how to 
support its programs, please visit http://www.stetson.edu/
law/international/biodiversity or contact Erin Okuno at 
okuno@law.stetson.edu. 

PROTECT THE NATION’S WATERS 
from previous page
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CLIMATE CHANGE 
from page 1

Management Element. Adaptation 
Action Areas can be areas for which 
the land elevations are below, at, or 
near mean higher high water, areas 
with a hydrologic connection to coast-
al waters, or areas which are desig-
nated as evacuation zones for storm 
surge, and other areas impacted by 
stormwater and flood control issues.9 
This local mechanism is reinforced by 
the definition codified in the Florida 
Community Planning Act, for “Adap-
tation Action Area,” which is “a des-
ignation in the coastal management 
element of a local government’s com-
prehensive plan which identifies one 
or more areas that experience coastal 
flooding due to extreme high tides and 
storm surge, and that are vulnerable 
to the related impacts of rising sea 
levels for the purposes of prioritizing 
funding for infrastructure needs and 
adaptation planning.”10 The definition 
leaves discretion to the local govern-
ment on which types of areas can fit 
the designation.

Several local governments have 
already identified Adaptation Action 
Areas in application to specific storm-
water projects, inlet management, 
and natural resource protections. In 
practice, this strategy can designate 
local infrastructure needing special 
consideration when planning for 
the life of government investments 
such as roads, bridges, facilities, and 
stormwater infrastructures. Policies 
for planning within the Adaptation 
Action Area include: utilization of 
best available data and resources; 
regional collaboration; and vulner-
ability assessments to identify “at 
risk” public infrastructure, invest-
ments, and assets that could be im-
pacted by rising sea levels. The City 
of Ft. Lauderdale is one example of a 
local government that has designated 
infrastructure-related Adaptation 
Action Areas.11 

In 2015, the Florida Legislature 
passed “An Act Relating to the Peril 
of Flood,”12 which includes many topic 
areas such as flooding, data gather-
ing, pre-disaster planning, and post-
disaster mitigation planning. How-
ever, the most important changes are 
new requirements for Coastal Man-
agement Elements in Comprehensive 
Plans. Local jurisdictions must now, 
within their Comprehensive Plans, 

include “(a) redevelopment compo-
nent that outlines the principles that 
must be used to eliminate inappro-
priate and unsafe development in 
the coastal areas when opportunities 
arise.”13 While the redevelopment 
component itself is not new, what is 
required to be addressed in the com-
ponent has been supplemented with 
the following:

1.	Creating development and rede-
velopment principles, strategies, 
and engineering solutions that 
reduce the flood risk in coastal 
areas which results from high-tide 
events, storm surge, flash floods, 
stormwater runoff, and the im-
pacts related to sea-level rise;

2.	Encouraging the use of best prac-
tices development and redevelop-
ment principles, strategies, and 
engineering solutions that will re-
sult in the removal of coastal real 
property from flood zone designa-
tions established by the Federal 
Emergency Management Agency;

3.	 Identifying site development tech-
niques and best practices that may 
reduce losses due to flooding and 
claims made under state issued 
flood insurance policies issued; 

4.	Being consistent with, or more 
stringent than, the flood-resistant 
construction requirements in the 
Florida Building Code and ap-
plicable flood plain management 
regulations set forth in 44 C.F.R. 
part 60;

5.	Requiring that any construction 
activities seaward of the coastal 
construction control lines estab-
lished pursuant to Section 161.053, 
F.S., be consistent with Chapter 
161, F.S.; and

6.	Encouraging local governments to 
participate in the National Flood 
Insurance Program Community 
Rating System administered by 
the Federal Emergency Manage-
ment Agency to achieve flood in-
surance premium discounts for 
their residents.

Section 163.3178(2)(f)1, F.S., now 
identifies SLR as an issue that 
must be addressed in the “redevel-
opment principles, strategies, and 
engineering solutions” in order for 
local jurisdictions to comply.14 Lo-
cal governments actually required 
to have Coastal Management Ele-
ments in their Comprehensive Plans 
enjoy broad discretion as to how 
they comply with this new mandate. 

Currently, there is no deadline for 
compliance. Recognizing that Section 
163.3191(1), F.S., still requires local 
governments to evaluate their plans 
at least once every seven (7) years to 
determine if amendments are nec-
essary to reflect relevant changes 
in state law, and that jurisdictions 
also have the authority (pursuant to 
Section 163.3191(2), F.S.) to make a 
determination that amendments are 
necessary sooner than the seven-year 
requirement, these new requirements 
could be met in traditional review 
cycles or sooner. 

Incorporating these requirements 
into the Coastal Management Ele-
ment of a Comprehensive Plan is but 
one of the many strategies for cli-
mate mitigation policy development. 
Some jurisdictions have developed a 
separate Comprehensive Plan ele-
ment to provide for future conditions 
planning. Others have increased the 
amount of new policies throughout 
existing elements to address climate 
change and SLR or use a combina-
tion of both strategies.15 Utilizing the 
optional element approach to address 
these issues within a Comprehensive 
Plan probably affords a local govern-
ment the widest latitude to address 
their issues at the most individual 
level through direct policies and com-
mitments to further develop data to 
support future policy or both. 

One example of an approach is the 
City of Sarasota’s Comprehensive 
Plan which details a wide range of 
climate change and SLR planning 
strategies in the Environmental Pro-
tection and Coastal Island Element. 
This section promotes the reduction 
of GHG emissions community wide 
and in city operations as well as re-
quires SLR and storm surge data 
to be considered in the planning for 
future infrastructure. If proposed 
development is within a vulnerable 
area, resiliency strategies must be 
incorporated into the design.16 

In short, many local governments 
are beginning to use their Compre-
hensive Plans to effectuate policy 
in the climate change, energy, and 
sustainability areas. State-wide plan-
ning trends have various common 
undercurrents, which include future 
planning based on solid data and SLR 
projections, infrastructure vulnera-
bility analyses, limiting expenditures 
in coastal areas susceptible to storm 
damage, and reducing GHGs. These 

continued...
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strategies can be incorporated when updating Compre-
hensive Plans by including goals, objectives, and policies 
to increase resiliency. The importance of considering state 
policy and regulatory structure as a floor, not a ceiling, 
when dealing with climate change and SLR issues is a 
shift that is already occurring at the local level in many 
jurisdictions across Florida.

b.	 Rising Tensions: Permitting and Regulation

Other areas ripe for consideration of future conditions 
that will evolve due to SLR include the “Coastal Construc-
tion Control Line” (“CCCL”) permitting program17 and the 
Environmental Resource Permit (ERP) program.18 Both 
programs regulate the construction of structures either 
directly along the coast or activities that alter the flow of 
surface waters. In order to preserve our coastal systems, 
the CCCL permitting program regulates structures and 
activities altering coastal dunes systems or causing beach 
erosion.19 The ERP program sets requirements for activi-
ties impacting surface waters, such as construction creat-
ing stormwater, dredging, and the filling of wetlands.20 
Currently, neither program explicitly requires an analysis 
of “future conditions,” meaning the life of newly built 
structures or the efficiency of systems may have a higher 
risk of compromise. While a project may have undergone 
a regulatory review process, the level of service contem-
plated for that structure or system may not be able to be 
maintained in the face of these changing weather and 
environmental conditions. 

c.	 Drainage, Road Infrastructure, and Levels of 
Service

Maintaining roads and drainage in the face of rainfall 
and tidal flooding has long presented difficulties due to 
vast areas across the state having low topography. Many 
roads already suffer from a lack of adequate drainage ca-
pacity. Coastal roads are also largely impacted by hazards 
such as erosion. As rainfall and tidal conditions change 
over time, these issues will be exacerbated. 

While not directly addressing “sea level rise” or “climate 
change,” Jordan v. St. Johns County is instructive about 
what local governments face regarding roads—and other 
infrastructure.21 Property owners sued St. Johns County 
for a “taking” of private property because the Atlantic 
Ocean was impacting the only road access to their homes 
and the County had been unable to keep the road in the 
equivalent condition as other County roads. After the 
property owners lost at the trial court level, the Appellate 
Court ruled, “[t]he County must provide a reasonable level 
of maintenance that affords meaningful access, unless or 
until the County formally abandons the road.”22 In many 
areas where the road used to exist, a new wet sand beach 
inlet has washed it away. Estimates of the cost to repair 
the road (at that time) were over $13 million up front and 
$5.7–8.5 million every 3–5 years for a one road project. 
Government inaction was specifically raised as a cause 
for potential takings for the first time in any Florida court 
proceeding. However, the court did not opine that a taking 
had occurred with the facts in the case. 
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Ultimately the case settled includ-
ing, among other elements, an agree-
ment on the levels of service for the 
road in the future, recognizing the 
future environmental constraints im-
pacting the quality of the road. Dur-
ing the case, the County passed an 
Ordinance relating to levels of service 
for “environmentally-challenging” lo-
cations.23 During 2016’s Hurricane 
Matthew, the road and properties at 
issue in the St. Johns County case 
were heavily damaged. 

In Monroe County, a Pilot Study 
completed in January 2017 analyzed 
the impacts of tidal flooding in two 
(2) neighborhoods severely impacted 
by King Tides in October 2015 and 
October 2016. The effort developed 
numerous road elevation/stormwa-
ter options based on specific flooding 
scenarios. At the conclusion of the 
effort, the County adopted a Reso-
lution, including a design standard 
accounting for SLR and a maximum 
threshold of seven (7) days of annual 
flooding for the useful life of the proj-
ect.24 The final report also included 
a draft Ordinance building upon the 
St. John’s County environmentally-
challenging locations concept, adding 
a design standard and local conditions 
analysis for feasibility.25 The County 
has recently issued a procurement to 
begin design of the pilot projects in 
each of the two neighborhoods that 
were ultimately developed. As of this 
writing, the County is also nearing 
the issuance of another procurement 
for a more comprehensive countywide 
analysis to develop a phased approach 
for addressing road elevation projects 
based on their level of vulnerability in 
the future.

The final case study is Broward 
County’s development of the “Future 
Conditions Map Series.” This series of 
maps is a comprehensive approach to 
future conditions planning related to 
stormwater management. The maps 
consider future groundwater levels 
SLR projections, future precipitation 
projections, and County drainage 
capacity. Currently, the County has 
required any permitting activities 
altering the flow of surface water to 
consider the new groundwater surface 
map titled, “Plate WM 2.1 – Future 
Conditions.”26 This map has been in-
corporated into the Broward County 

Code of Ordinances. The County is 
in the process of developing a second 
map, titled “Future Conditions Bro-
ward County 100-year Flood Eleva-
tion Map.” This map will represent 
predicted changes in surface flood 
elevations and impacts on drainage 
caused by a 100-year flood event. The 
purpose is to identify coastal and 
western areas across the County that 
will lose storage capacity or have re-
duced ability to drain to coastal ar-
eas. The data allows for better design 
of stormwater management systems 
that should ultimately increase the 
useful life of those projects because 
they account for future conditions.27 

With regard to services, Florida 
courts distinguish between “upgrad-
ing” and “maintenance” of infrastruc-
ture. The Florida Supreme Court has 
held that “the decision to upgrade” 
infrastructure is considered a “plan-
ning-level function, to which absolute 
immunity applies.”28 In contrast, this 
same Court has held that failing to 
“maintain” infrastructure is an “op-
erational” activity that exposes the 
government to potential liability.29 
When the government provides this 
type of infrastructure, it “thereby 
assume[s] the duty to maintain and 
operate the system so it [will] prop-
erly drain off expected excess water 
and prevent flooding.”30 Liability is a 
fact-specific inquiry considering the 
design, function, and history of project 
operations for that infrastructure. In 
the face of changing future conditions, 
like unprecedented rainfall volumes 
and tidal inundation, these principles 
are likely to be applied in the context 
of SLR and climate change. Liabil-
ity may be raised especially when 
previously constructed projects can 
no longer function as designed due 
to no fault of the local government 
operationally. The challenge is de-
termining what “maintenance” or 
“operations” are feasible considering 
future changing conditions. This issue 
is also exacerbated by political pres-
sures which influence capital project 
planning that squarely peg the legal 
nuances between maintaining (oper-
ating) infrastructure against deciding 
to upgrade it. Local governments may 
be forced to consider new level of ser-
vice standards for future maintenance 
and design.

The case law and these case studies 
highlight new realities that local gov-
ernments need to consider for infra-
structure construction, improvement, 

or maintenance. These realities in-
clude: 1) the obligations to even pro-
vide (or not) infrastructure service; 
2) a duty to maintain; 3) a duty to 
manage expectations by establish-
ing levels of service accounting for 
future conditions in a transparent 
and clear manner; and 4) the value 
of notice of what will be possible in 
the face of changing environmental 
conditions. These concepts will need 
to be considered by local government 
while approving future developments, 
and planning capital projects and 
investments.

d.	 Seawall Design Criteria

Some local governments have ad-
opted policies requiring increases 
in minimum seawall heights within 
their jurisdictions in an attempt to 
fortify their SLR defense. The City of 
Miami Beach recently amended its 
Public Works Manual to require the 
raising of seawall heights in certain 
situations. As amended, the manual 
now requires new public seawalls be 
constructed to a minimum elevation 
of 5.7 feet NAVD (from 3.2 feet previ-
ously).31 Existing seawalls that are 
not being repaired or replaced are 
permitted to remain so long as they 
meet the minimum 4.0 feet NAVD 
with the structural design to accom-
modate extension to 5.7 feet NAVD 
in the future. This new height takes 
into account SLR projections, design 
storm events, and coincides with the 
typical lifespan of a seawall.32

The City of Fort Lauderdale has 
also passed several ordinances which 
respond to SLR. Issues addressed by 
these ordinances include the relation-
ship of dock height in seawall cal-
culations, maximum and minimum 
heights for seawalls, and ensuring 
public and private seawalls are con-
sistent so tidal protection systems 
remain effective. The group of policies 
also addresses maintenance of sea-
walls in good repair and a citation sys-
tem for violation enforcement.33 Still, 
other local governments have com-
menced discussions, which include 
potentially raising seawall heights to 
combat SLR. For example, the Town 
of Hillsboro Beach workshopped the 
issue on February 16, 2017 and seems 
to be heading toward enacting a simi-
lar seawall ordinance.34

II.	  Regional Collaboration
Regional collaboration has taken 
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many forms, such as the Southeast 
Florida Regional Climate Change 
Compact (including Palm Beach, 
Broward, Miami Dade and Monroe 
Counties), the One Bay Resilient 
Communities in the Tampa Bay Re-
gion, and new regional efforts in East 
Central Florida (Brevard and Volusia 
Counties). These initiatives provide 
collaboration, resource exchange, out-
reach, and data sharing. In particular, 
these initiatives have helped achieve 
consensus on future estimates of 
SLR for consistent decision-making 
across jurisdictional boundaries and 
chosen regional planning efforts.35 
Florida’s Regional Councils also have 
examples of climate projects such 
as the Northeast Florida Regional 
Council’s discussions with the busi-
ness community through its Public/
Private Regional Resiliency (“P2R2”) 
Committee36 and the South Florida 
Regional Planning Council’s pilot and 
grant funded initiatives.37

The Southeast Florida Regional 
Climate Compact (“Compact”) was 
formed in 2010 as a mechanism for 
coordinating climate change miti-
gation, adaptation techniques, and 
policy development collaboration 
across the four participating coun-
ties. The Compact has successfully 
developed the Unified Sea Level Rise 
Projection (2015), which serves as a 
consistent baseline for projected SLR 
throughout the Southeast region. 
This regional standard is critical for 
understanding vulnerability and de-
veloping risk informed adaptation 
strategies.38 As Southeast Florida 
continues to grow and adapt to future 
conditions, the Compact will be a re-
gional vehicle guiding development 
by local governments in the region.

The One Bay Resilient Commu-
nities working group (“One Bay”) 
is a regional partnership of private 
and public organizations promoting 
a regional effort to increase sustain-
ability and resiliency throughout the 
Tampa Bay region (Pinellas, Hillsbor-
ough, Manatee, and Pasco counties). 
The partnership includes: Southwest 
Florida Management District, Tampa 
Bay Regional Planning Council, Tam-
pa Bay Estuary Program, Tampa Bay 
Regional Transportation Authority, 
Tampa Bay Partnership Regional Re-
search & Education Foundation, and 

the Urban Land Institute Tampa Bay 
District Council. In August 2015, One 
Bay published their Recommended 
Projection Sea Level Rise in the Tam-
pa Bay Region.39 This report provides 
guidance using regional tide gauges 
and the SLR projections offered by 
the National Oceanic and Atmospher-
ic Administration (“NOAA”), for low, 
intermediate low, intermediate high, 
and high estimates.40

In East Central Florida, regional 
collaboration regarding resiliency 
and climate change preparedness 
has largely been driven by the East 
Central Florida Regional Planning 
Council, the Brevard County Exten-
sion, and other academic and private 
sector partners. In late 2017, the East 
Central Florida Regional Planning 
Council (“ECFRPC”) received a grant 
from the Florida Department of En-
vironmental Protection to develop 
a Regional Resiliency Action Plan. 
The purpose of the planning effort is 
to stimulate collaboration between 
Volusia and Brevard Counties in re-
gards to climate preparedness and 
SLR planning. The Regional Resil-
iency Action Plan is still in its devel-
opment phase, but will acknowledge 
regional vulnerabilities and set the 
tone for future planning in East Cen-
tral Florida.41

Similarly, the North East Florida 
Regional Council (Nassau, Baker, 
Duval, Clay, St. Johns, Putnam, and 
Flagler Counties) has a work group 
known as P2R2 committee, which 
is developing a regional strategy for 
increasing resiliency to SLR and cli-
mate change. So far, P2R2 has com-
pleted a regional vulnerability as-
sessment and action plan. Next, they 
are working on adoptable strategies 
to be implemented throughout the 
various jurisdictions in the region.

In conclusion, regional collabo-
ration to address SLR and climate 
change is critical for developing 
uniform standards, obtaining state 
and federal funding assistance, and 
exchanging best practice informa-
tion. There has been much success in 
Florida at the regional level and it is 
growing with the benefit of providing 
assistance to local governments that 
comprise the area to further or jump-
start their own initiatives.
III.	 Wading Through Uncertain-

ty: Emerging Legal Theories
While some have stated that the 
“law of climate change” is not a large 

portion of our national jurisprudence, 
reoccurring climate change issues are 
a blend of old legal theory with new 
novel issues. For example, property 
owners have traditionally been re-
sponsible for maintaining floodwaters 
at the individual parcel level. How-
ever, managing floodwaters takes 
on new meaning when localities are 
now faced with yearly 500-year or 
1000-year events. To date, apportion-
ing liability to those responsible for 
actual climate change has been a 
theory (usually nuisance) advanced 
for years with little success due to 
the challenge of identifying definitive 
cause and effects. But new theories 
are evolving. A short summary fol-
lows for some of those theories and 
how they might signal where the law 
of climate change is heading.

a.	 Agency takings. In 2005, fol-
lowing hurricane Katrina, the 
residents of St. Barnard Parish, 
Louisiana filed suit against the 
United States Army Corps of 
Engineers (“Corps”) for a “take” 
under the Fifth Amendment, 
due to extensive flood damage 
experienced in the St. Bernard 
Parish and Lower Ninth Ward. 
Six landowners were success-
ful in seeking to recover lost 
property values of $3.16 million 
plus interest. The complaint 
alleged that the Corps was lia-
ble for failure to maintain or 
modify the Mississippi River 
Gulf Outlet Canal (commonly 
referred to as the “MRGO”), 
and as a result of their inaction 
they should be culpable under a 
takings theory. In May of 2016, 
a federal judge found the Corps 
liable.42 The decision has since 
been appealed and reversed by 
the U.S. Court of Appeals for 
the Federal Circuit Court.43 The 
reversal holds that the Corps 
cannot be liable under a tak-
ings theory due to inaction or 
the failure to modify or main-
tain the MRGO, and that if the 
Corps is at all culpable, liability 
perhaps could be found in tort. 

However, there is case law to 
support a Fifth Amendment 
taking due to government-
induced temporary flooding, 
caused by a government con-
structed and operated dam, 
which increased stormwater 
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damage to a plaintiff ’s personal 
property.44 Thus, a future Fifth 
Amendment claim against the 
Corps or a local government 
premised on government ac-
tion causing or increasing mere 
temporary damage to personal 
property may gain traction; 
think, tidal flooding from sea-
sonal King Tides.45 

Finally, in St. Bernard Par-
ish, the United States Court 
of Appeals for the Federal Cir-
cuit, held on appeal that the 
plaintiffs’ tort claim could not 
be successful because the lower 
court applied an incorrect cau-
sation analysis and the record 
lacked evidence to establish the 
construction or operation of the 
MRGO caused the plaintiff ’s 
injury. The lower court should 
of considered a comparison of 
the flood damage that occurred 
to what would have occurred 
had there been no government 
action at all (i.e. as if the MRGO 
had never been built).46 The 
correct causation analysis for 
flood cases considers, “the im-
pact of the entirety of govern-
ment actions that address the 
relevant risk.”47 Here, the full 
range of government activities 
was not considered, such as 
those undertaken to protect the 
region against hurricane dam-
age apart from the MRGO (i.e. 
a subsequent levee project that 
mitigated the impact of MRGO 
and may have placed the resi-
dents in a better position than 
if there was no government 
interference at all).48 Thus, fu-
ture flood causes would benefit 
from approaching causation 
by considering the totality of 
government action related to 
a relevant risk and not by just 
pinpointing isolated govern-
ment actions.

b.	 Factoring Adaptation Ben-
efits into Takings Analysis. 
In Borough of Harvey Cedars 
v. Karan, a New Jersey case 
involving a 3-story beach 
front home (and the owner’s 
value) was pitted against the 
Borough’s planned 22’ bar-

rier dune protection project.49 
It was noted that without the 
project at issue, the property 
owners (the Karans) had a 56% 
chance of storm damage (over 
30 years), but with the project, 
it had a 200 year “protective 
life;” thus, the project itself was 
going to provide anticipated 
benefit to the homeowners. 
The Karans sought to exclude 
testimony on the benefits of 
the project. In the lower tribu-
nal, the jury awarded $375k 
in just compensation (upheld 
at appellate level). Ultimately, 
the New Jersey Supreme Court 
remanded the case, finding that 
a property’s fair market value 
should be used to calculate just 
compensation in a partial-tak-
ings case and the benefits of the 
dune project should be consid-
ered. Ultimately, the Karan’s 
received a $1 settlement at the 
conclusion of the case. 

c.	 Public Trust Doctrine. In 
Juliana v. United States, a law-
suit brought by 21 young people 
in the United States District 
Court of Oregon, charges the 
federal government with viola-
tion of the United States Con-
stitution’s Public Trust Doc-
trine in an attempt to compel 
action on climate mitigation. 
In plaintiff ’s claim the fed-
eral government has violated 
their constitutional rights by 
contributing to the accumu-
lation of GHGs in the atmo-
sphere. The case has survived a 
motion to dismiss and a motion 
to strike.50 The case has been 
scheduled for oral argument 
regarding defendant’s motion 
for judgement on the pleadings 
on July 18, 2018.51

The Florida Constitution, like 
the United States Constitution, 
includes a Public Trust Doc-
trine. The Doctrine provides 
that the State holds navigable 
rivers, lakes, and tidelands in 
the public trust, which creates 
a legal duty on behalf of the 
State to preserve and control 
such resources for public use. 
These provisions have recently 
given rise to Reynolds v. Flor-
ida, where eight young Florid-
ians from throughout the State, 
allege that the State of Florida, 

the Florida Governor, other 
State officials, and agencies 
have violated their fundamen-
tal right to a stable climate sys-
tem as protected by the Florida 
Constitution and Florida law.52 
The complaint alleges that the 
State defendants contribute to 
a fossil fuel dependent economy, 
which has caused harm to the 
natural resources of the State. 
The plaintiffs seek declaratory 
relief as well as orders requir-
ing the defendants to prepare 
a state-wide GHG inventory, 
a comprehensive remediation 
plan, and benchmark targets 
for phasing out fossil fuel de-
pendence in order to decrease 
the atmospheric GHG emission 
in the state. 

d.	 Accountability for Local 
G o v e r n m e n t  D a m a g e 
Caused by SLR. In San Mateo 
County, Marin County and the 
City of Imperial Beach v. Chev-
ron,53 California counties and 
cities relies upon public nui-
sance, strict liability for fail-
ure to warn and design defect, 
private nuisance, negligence, 
and trespass theories to hold 
the fossil fuel industry respon-
sible for its contribution to cli-
mate change. The case raises 
issues related to when and 
what the industry knew about 
its impact on climate change, 
the “disclosure” and “behav-
ioral” activities of the industry 
with regard to climate science, 
and how these activities have 
worked to exacerbate damage 
to local governments. Plaintiffs 
brought the action to address 
the burden caused by the fos-
sil fuel industry resulting from 
climate-related impacts in 
terms of damages and their 
need to adapt. The Complaint 
also raises allegations that 
represent the fossil fuel indus-
try “engaged in a long-term 
course of conduct to misrep-
resent, omit, and conceal the 
dangers of Defendants’ fossil 
fuel products.” Plaintiff local 
governments have sought com-
pensatory and punitive dam-
ages to address their respective 
climate impacts.

e.	 Failure to Disclose Flood 
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Risk. Ali v. JP Morgan Chase 
Bank, heard by the South-
ern District of Texas, involves 
a plaintiff whom purchased 
a home from Chase Bank in 
2011 and received mortgage 
financing advise, home insur-
ance advise, flood insurance 
advise and other counseling 
from Chase.54 The Plaintiff 
alleges that in the course of 
purchasing the home, Chase 
negligently gave wrong and 
unlawful advice and counsel 
on the need for flood insurance. 
Ali relied on Chase’s wrong and 
unlawful advice and counsel 
to his foreseeable injury. The 
action is for common law claims 
of negligence, negligent mis-
representation, and includes a 
plea of strict liability in tort for 
Chase’s conduct. Chase advised 
the plaintiff that the home at 
issue was not in a flood zone, 
and relying on that advice, the 
plaintiff removed his coverage 
for flood insurance.

In 2017, Hurricane Harvey 
flooded the home and caused 
over $200,000 in damages. By 
advising plaintiff that the home 
was “not in a flood zone,” Chase 
was engaging in the unlawful 
practice of insurance by an un-
licensed person, for which it is 
strictly liable in tort. The case 
raises two key issues, but it is 
too early in its procedural activ-
ities to shed light on either: 1) 
what does “within a flood zone” 
really mean when it comes to 
evaluating risk? and 2) is the 
routine practice of relying on 
location of a property “within 
a flood zone” a data point that 
we should be making mortgage 
risk determinations upon? Giv-
en the tie between risk, Na-
tional Flood Insurance Program 
reform, incorporation of future 
risk into flood insurance premi-
ums, and “the biggie” affordabil-
ity of flood insurance in areas 
at risk from climate change, 
this case could highlight the 
confluence of these issues as 
we struggle to protect local tax 
bases and the affordability of 
housing in a sea of change.

IV.	 Conclusion 
Local governments are the enti-
ties advancing responses to climate 
change and SLR because they con-
trol local land use decisions and pre-
dominantly, infrastructure planning. 
Deciding where people live in the 
face of flood risks (due to topography, 
major storm events, or SLR) has been 
a longstanding challenge in Florida. 
The state has a long, somewhat un-
predictable history in that area due 
to the desire to balance economic de-
velopment with property rights. But, 
the tide is changing.

There are numerous examples 
throughout the State of local gov-
ernments tackling the issues with 
managing for future conditions re-
sulting from climate change and SLR. 
St. Augustine has unique challenges 
with historical preservation and long 
term infrastructure management, 
Monroe County is facing significant 
road adaptation to keep their commu-
nity connected, the Tampa Bay region 
is facing significant real estate and 
economic impacts due to its flat slop-
ing marine and terrestrial geography, 
several locations are facing adapta-
tion needs for military installations, 
the lower east and west coasts both 
are tackling hundreds of miles of 
shoreline planning, managing spe-
cies, and habitat issues (sometimes 
with protected species implications), 
which is a daunting task considering 
those ecosystems are shifting. 

Managing local development ac-
cording to identified future risks is 
a far more effective strategy than 
purposefully downplaying them at 
this point. Resiliency planning only 
makes good economic sense within 
our land use and environmental de-
cision making. Without a recognition 
that we are in a new phase of plan-
ning and development in Florida, we 
are doomed to repeat the mistakes 
of the past. The down side of promot-
ing such considerations is minimal, 
but the upside reduces risk, cost, 
and disruption – which is something 
that should cross party lines, and be 
driven by common sense instead of 
politics. 
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