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EXECUTIVE SUMMARY

A. PROJECTED RATESOF SEA-LEVEL RISE

The present configuration of Maine's coast is attributable to arise in sea level over the past
10,000 years. Scientists have been ableto verify that sealevel has continued agradual risein all of
Maine's major coastal municipalities during at least the last fifty years.® Geologists and climate
modelers project that thisrise will continue, although there is not total agreement on the projected
rate of rise.

A continuation of the historic rate of sea-level riseof around 2 mm/year (20 cm/100 years) places
many shoreline properties in jeopardy from coastal erosion and inundation. However, severa
consensus reports of the international scientific community over the last decade project an
accelerated rate of sea-level rise as a result of globa climate change associated with the
greenhouse effect. For example, the Intergovernmental Panel on Climate Change (IPCC) predicts
that by the year 2100, therewill be aglobal risein sealevel in the range of 33 to 110 cm, with amost
likely rise of 66 cm.? If these predictions are accurate, coastal areas of Maine will face even more
extensive threatsto natural and built resources than would occur with acontinuation of the past rate
of sea-level rise.

B. PLANNING FOR SEA-LEVEL RISE

This report constitutes Maine's first systematic assessment of its vulnerability to a change in
shoreline position as a result of accelerated sea-level rise associated with global climate change.
Becausethereisstill agreat deal of uncertainty associated with projectionsof global climate change,
this report should be considered as merely the first cut at assessing vulnerability and identifying
optionsfor an anticipatory response strategy. Due to the projected gradual onset, there will betime
to make some corrections as more scientific certainty isachieved. However, despite the uncertainty
and gradual onset, it isimportant for Maine to begin to address these issues now. Asexpressed by
aconsensus of international coastal zone managers.

It is urgent for coastal nations to begin the process of adapting to sealevel rise not because
there is an impending catastrophe, but because there are opportunities to avoid adverse
impacts by acting now, opportunities that may be lost if the processisdelayed. Thisisalso

Executive Summary Summary-1
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consistent with good coastal zone management practice irrespective of whether climate
change occurs or not.?

Whilethisstatement isdirected at coastal nations, inthe United States, states have primary authority
over land use controls, are the primary entities engaged in coastal zone management, and will be
primarily responsi blefor mitigating physical impacts of sea-level rise. To take maximum advantage
of opportunitiesto avoid adverse impacts, it isimportant for individual states to begin now to plan
for possible sea-level rise.

This report asserts that meaningful preparations can take place now, despite scientific
uncertainty, by carefully building upon what is aready known. It utilizes the following approach:

» Start by identifying historic sea-level trends in Maine, by understanding global
climate change theories, and by focusing on four of the projected physical impacts
of global climate change which are most likely to be experienced in Maine: change
in shoreline position, accelerated erosion/ inundation of dunes and beaches,
inundation of wetlands and lowlands, and loss of natural coastal protection systems.

o Utilize arange of likely sea-level rise scenarios to project the change in shoreline
position and to assess vulnerability rather than limiting the analysis to a single
projection.

* Seek "no regrets' strategies, which the State will not regret implementing even if
there is no acceleration in the rate of sea-level rise, and which recognize that
sea-level riseisjust one factor affecting coastal land loss.

» Continueto participate in appropriate national and international emission reduction
strategies to reduce the magnitude of future impacts of global climate change,
including accelerated sea-level rise.

* As a component of natural resource, land use, and coastal zone management
responsi bilities, acknowledgethat Stategovernmentswill have primary responsibility
for developing strategies to mitigate the impacts of accelerated sea-level rise.

C. SEA-LEVEL RISE SCENARIOSFOR VULNERABILITY ASSESSMENT

Maine's research team used arange of sea-level rise scenarios derived from national studiesto
assess vulnerability to projected changes in shoreline position. This study did not make any
independent scientific judgment as to the probabl e predictive accuracy of those scenarios.

TheUnited StatesEnvironmental Protection Agency and theIntergovernmental Panel on Climate
Change (IPCC) recommend that coastal zone managers eval uate impacts based on consideration of
at least a 1.0 meter rise scenario, even though the actual projectionsfor 2100 are lower. The use of
aone meter scenario buildsin a precautionary margin for error. 1f possible, lower scenarios should
also be evaluated to more closely approximate what scientists currently project to be most likely.
Higher scenarios can also be eval uated to project impacts beyond 2100 or to identify areaswhich are
at some, but slight, risk of inundation within the next century based on current projections.

Executive Summary Summary-2
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To encompass arange of possible outcomes and to allow decision-makersto assessing different
levelsof risk, Maine'sresearchers opted to map and eval uatetheimpact of shorelinechangeresulting
from sealevels0.5m, 1.0 m and 2.0 m greater than today, but 100 years hence. The 0.5 m scenario
is close to what some scientists are projecting as likely by 2100. The 1.0 m scenario isless likely
by 2100, but may appropriately be selected as the planning standard because it acknowledges
scientific uncertainty and builds in a margin for safety should sealevel rise faster than is currently
projected. The 2.0 m scenario is very unlikely to be realized by 2100, but EPA projects it will
eventually happen in the very long run and it is useful to identify sitesthat are at even slight risk of
inundation by 2100.

D. STUDY SITESFOR VULNERABILITY ASSESSMENT

Researchersfocused on study siteswithin Casco Bay and Saco Bay, adjacent Maine embayments,
drawn from three types of environmental settings: salt marshes, bluffs and sand beaches.
Specifically, the sites studied were Gilsland Farm, a Maine Audubon sanctuary with bluffs and salt
marshes in Falmouth; Bungunac Bluff and Wharton Bluff, two bluff areasin Brunswick developed
with single-family residences; Winnocks Neck, an area of single-family residencesin Scarborough
abutting a salt marsh; Pine Point, another residential area in Scarborough abutting an accreting
beach; central Old Orchard Beach, an intensely devel op seasonal resort/commercial shorefront with
no natural dune system; and Camp Ellis, a portion of Saco with small residences immediately
adjacent to an eroding beach.

E. FINDINGSOF MAPPING AND IMPACT ASSESSMENT

Prior studies of shoreline change and coastal erosion in Maine have determined that the
components of Maine's "soft coast"—coastal sand dune systems, coastal wetlands, and coastal
eroding bluffs—face the prospect of significant coastal erosion and inundation even without
accelerated sea-level rise, just based on historic rates of change.* For beaches and coastal wetlands,
that erosion and inundation would be exacerbated by an accel erated rate of sea-level rise associated
with global climate change. The findings of projected change in shoreline position by 2100 under
the different scenarios for these specific study sites are summarized in Table S.1.

Table S.1. Composite Result for Study Sites by Environmental Setting

Environmental Setting Sea-L evel Rise Scenarios
Projected Shoreline Change, Retreat in Meters
05m 10m 20m
Salt Marsh 3-35 8-50 17-100
Bluff 15-45 15-45 15-45
Beach 50-150 100-300 200-600
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1. Sand Beaches

The most profound changes as a consequence of accelerated sea-level rise will probably be
experienced by sand beaches. This is of particular concern because less than 10% of Maine's
shorelineis sand or cobble beach. Areas adjacent to Maine's scarce sand beaches tend to be more
intensely developed than inland sites. A change in shoreline position may inundate relatively
intensely devel oped areas immediately adjacent to the beach. Similarly, if sand dune systems are
not protected from adjacent devel opment which would inhibit its ability to migrate inland (e.g. sea
walls or other structures), the inland movement of the shoreline might also result in the loss of the
dry sand portion of the beach and have a very significant impact on coastal tourism, recreation, and
the local economy.

Whileshoreline changein these beach areasismore difficult to eval uate than other environments
for many reasons, the study concluded that a shoreline retreat of hundreds of meters seems likely.
Far more observational data and modeling would be required to provide more precise projections
of future shoreline positions for sand beachesin Casco and Saco Bays. For example, thereisasyet
no quantitative understanding of the volume of sand contributed by the Saco River, and this study
did not consider that sand eroded from one part of the beach would likely contribute sand to other
areasand lessen their erosion. However, noting these limitations, for purposesof planning for future
sea-level rise, this study made preliminary projections of landward movement in shoreline position
ranging from 50 to 600 meters (150 to 2,000 feet) during the next 100 years, based on asea-level rise
ranging from .5 to 2 meters over that same period.

The site specific vulnerability assessment projected only minimal changes at Pine Point because
itiscurrently accreting. However, under these projections, Old Orchard Beach and Camp Ellisare
expected to experience major impacts, even at the 50 cm scenario.

Of the three sand beaches included in this analysis, the Camp Ellis/Ferry Beach case study
contained the most quantitative assessment of anticipated impacts. Under the worst case scenario,
260 acresof upland would beinundated al ong with morethan 350 structuresand public roads, utility
lines, amunicipal servicefacility, and heavily used state and municipal recreational beaches. Under
the 100 cm scenario, 133 acres of upland currently developed with 334 structures would be
inundated. The 50 cm scenario projects 71 acres of upland currently developed with 210 structures
would be affected. The level of private investment at risk in Camp Ellis/Ferry Beach ranges from
almost $38 million to over $61 million, depending upon the sea-level rise scenario.

For central Old Orchard Beach, projections based on the 50 cm sea-level rise scenario indicate
a loss of 80 acres of upland, including beachfront development and development along Grand
Avenuelandward totherailroad tracks. Thisareaincludesan amusement park, arcades, retail shops,
motels, restaurants, high density residential structures, sewer lines and a new stormwater outfall.
Since 1991, about $3.9 million has been channeled into public improvements in waterfront and
downtown areas which are potentially at risk, and other significant investments are planned in this
area as part of ongoing revitalization efforts.
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2. Wetlands

The analysis projects that significant impacts will also befelt by tidally influenced wetlands,
with the projected landward movement in shoreline position for "fringe" wetlands along bay shores
ranging from 10 to 350 feet, depending upon the sea-level rise scenario. A change in shoreline
position along coastal wetlands is of concern because, absent appropriate planning, it may result in
asubstantial loss of critical wetlands. Improved scientific understanding of wetlands over the last
two decades hasresulted in anational recognition of their important ecol ogical and natural resource
functions, including providing essential nesting and feeding habitat for waterfowl and other wildlife;
serving as habitat for many rare and endangered species; providing nursery and spawning areas for
many commercialy-valued fisheries; contributing to the enhancement of water quality; and
contributing essential natural flood control services.

Many factors will affect whether a change in shoreline position will result in aloss of coasta
wetlands. Salt marshes have the ability to migrate landward in equilibrium with a sea-level rise
induced change in shoreline position if conditions areideal.” They can expand inland and toward
the water, and increase in elevation through accumulation of sediments and plant biomass. [If
sedimentation bal ances submergence, they will maintain themselves. However, if sediment supply
and accretion is less than the rate of coastal submergence, the marshes will drown. The sediment
supply will be influenced by the steepness of the slope of the adjacent uplands, the composition of
adjacent uplands (e.g., whether they are bedrock), the presence of coastal engineering structures, and
thearmoring of bluffsand banks (e.g., building bulkheads). Regardlessof sediment supply, marshes
will be unableto migrateinland and will drown if they encounter hard upland barriers, either natural
or built.

There aremorethan 5,000 acres of salt marsh in the combined Casco and Saco Bay regions; they
comprise roughly 20% of the regions coastline. It was beyond the scope of this study to conduct
expensive, site-specific studies of potential migration of coastal marshes, but researchersdid utilize
regional estimates from nationwide vulnerability assessments.® Projecting from these national
studies, researchers estimated that the Saco/Casco Bay area could lose 300 to 500 acres of coastal
wetlandsif only already-devel oped areas were armored, and between 800 to 900 acresif all coastal
wetland shorelineswere protected by bulkheads or similar armoring. These national studies suggest
50 to 250 acres of coastal wetlands could belost in Saco and Casco Bay even if marshesare allowed
to migrate freely.

3. Eroding Bluffs

Researchers a so found that er oding bluffs are vulnerable to coastal erosion, but that the rate of
erosion is driven more by coastal storms than by arisein sealevel. Shoreline retreat ratesin the
range of 50 to 150 feet are projected over the next century. Coastal bluffs make up only about 3%
of the Casco/Saco Bay region, so the impacts will be more localized. In the mapped study sites,
continued shoreline erosion was found to threaten five homes situated on about 18 acres of upland.
Over the 100-year study period, roughly 200 existing homes adjacent to bluffs in the Fal-
mouth-Freeport area and on the Casco Bay islands may be threatened.
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4. Urban Engineered Waterfronts

Based on a preliminary assessment, researchers aso concluded that urban engineered
waterfrontsin the study area are not likely to experience a change in shoreline position due to an
increasein sealevel withinthe.5to 2 meter scenariosbecause most structuresare currently designed
to accommodate seas which are approximately 6 feet higher than current mean high tide. However,
additional research is needed to assess the probable increased geographic extent and frequency of
flooding of low-lying urban areasfrom storm surges. Further study may identify theneed toimprove
existing waterfront facilities.

5. Rocky Shorelines

Not surprisingly, rocky shorelines are not particularly vulnerableto achangein sealevel. The
change in shoreline position will vary with the slope of the adjacent land, but since erosion is not
anticipated, any impacts are expected to be minimal.

6. Summary

Thereisalready significant development in or adjacent to theareas most threatened by continued
or accelerated sea-level rise—sand beaches, coastal wetlands and eroding bluffs. Future actions,
such as continued devel opment in these areas or construction of engineered "solutions' to "protect”
upland areas, may increase theinvestment at risk. These future actions may al so reduce the capacity
of natural coastal systemsto adjust to achangein sealevel in wayswhich maintain critical wetland
functions or preserve valued sand beaches.

F. PoLicYy RESPONSE OPTIONS

The second part of the report analyzes possi bl e adaptive response strategies the State of Maine
might adopt to mitigate the negativeimpacts of achangein shoreline position and associated impacts
of global climate change. Regardless of the progress made by the State, the nation and the
international community inemission reduction efforts, Mai ne needsto devel op an adaptive response
strategy because scientists predict that even if greenhouse gas emissions were controlled
immediately, the atmospheric concentration of these gases would still increase for many years, and
the rate of sea-level rise would still accelerate during the next century. And even if those scientists
arewrong and therate of sea-level rise does not accel erate, a continuation of sea-level risein Maine
at observed historic ratesis projected to result in significant property damage along the soft coast.

This report is not itself a formal plan. It provides background information and a set of
preliminary recommendationsto facilitate the future devel opment of amoreformal plan to promote
adaptation of Maine's coastal resourcesto relative sea-level riseasaresult of global climate change.
The report's conclusions and recommendations reflect the opinions of the members of the study
team, but do not yet represent the official position of any specific state agency. They constitute a
starting placefor further discussion and policy refinement by coastal managersand decision-makers.

It should be noted that emission reduction strategies constitute a second type of response to
global climatechange (e.g., multi-party agreementsto limit greenhouse gas emissions, devel opment
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of cleaner energy sources and technologies, and expansion of forested areas). The State of Maine
should also assess how it can contribute to greenhouse gas emission reduction strategies, but that
analysisis beyond the scope of this report.

This study analyzes possible adaptive response strategies from several different angles:

» therelative costsand benefitsof selected preliminary response strategiesfor one
specific case study area (Chapter Four);

» theresponsiveness of existing State and Federal laws and policiesto addressthe
most significant negative impacts on coastal resourcesidentified by the vulnerability
assessment (Chapter Five);

» the legal considerations for Main€'s policy response including potential legal
challenges to regulatory tools (Chapter Six); and

» approaches already adopted or evaluated by other statesfor coasta erosion or
coastal hazard mitigation (Appendix B).

The study's conclusions and recommendati ons, based on the mapping, vulnerability assessment,
cost-benefit analysis, eval uation of existing State and Federal laws, and legal assessment of strategic
policy response options, are contained in Chapter Seven. Thefollowing sections briefly summarize
the findings of Chapters Four, Five, and Six, which should be consulted for a more complete dis-
cussion of assumptions and analysis.

1. Cost-Benefit Analysis of Response Strategies

The cost/benefit analysis conducted for one specific study site (Camp Ellis, Chapter Four)
concluded that it was more cost-effective to adopt astrategy to retreat from the shoreline as sealevel
risesrather than astrategy to attempt to protect devel opment and maintain the shorelineinitscurrent
position. Four different response strategies were evaluated (two using protection and two using
rolling easements) which represent arange of possible policy options.

Thefirst protection strategy analyzed (Option 1, reactive protection) involved a combination of
beach nourishment along sand beaches, maintenance of existing bulkheads and construction of new
bulkheads along wetlands to prevent inland migration. Using assumptions explained in detail in
Chapter Four, for thisreactive protection strategy, the cost-benefit analysisfound costswoul d exceed
benefits for the 0, 50, 100 and 200 cm sea-level rise scenarios. Theratio by which the costs would
exceed the benefits ranged from alow of 1.1:1 for the O cm rise scenario to a high of 1.6:1 for the
200 cm rise scenario. Thisfinding isdirectly attributable to the fact that beach nourishment isvery
expensive, and that even under a zero cm sea-leve rise scenario, a substantial amount of beach
nourishment would be needed over the next century to protect the existing structures by maintaining
the current shoreline position.

The second protection strategy analyzed, Option 2, wasavariation on Option 1. It differed from
Option 1 only in the addition of an initial buy-out and abandonment of the structures which are
currently most vulnerable. This buyout was coupled with the same reactive protection strategy as
under Option 1 for the remaining structures through beach nourishment and bulkheads. The distin-
guishing characteristic of this "compensated setback” strategy is that it would postpone beach
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nourishment costs by abandoning sel ected structures and secure avolume of sand to protect the next
tier of structuresfrom the encroaching shoreline. Theamount of sand needed for beach nourishment
would drop to zero for a number of years, depending on the rate of sea-level rise.

Once again, costs were found to exceed benefits for the 50, 100 and 200 cm sea-level rise
scenarios. The ratio by which the costs exceeded the benefits ranged from alow of 1.1:1 for the 50
cmrise scenario to ahigh of 1.8:1 for the 200 cm rise scenario. Under the 50, 100 and 200 cm sea-
level rise scenarios it was estimated that the compensated setback policy would eliminate the need
for beach nourishment for 20, 10 or 5 years, respectively. Therewas only one casein which benefits
were found to exceed costs; Option 2 was found to provide slight net benefits (1.16) if one assumed
that there would be no rise in sea level. However, the assumption of a O cm rise would be
completely contrary to historic trends and recent coastal erosion mapping at this site. It is also
interesting to note that the use of the compensated setback strategy assumed in Option 2 actually
resulted in aless favorable benefit/cost ratio than the reactive protection of all structures assumed
in Option 1 for the 100 and 200 cm rise scenarios. The reason is that a more rapid sea-level rise
scenario, the savingsin sand for beach nourishment provided by the compensated setback program
isquickly consumed and does not last long enough to offset the relatively high present value of pur-
chasing the properties upfront.

In contrast, the two retreat strategies assessed in Options 3 and 4 were found to be more
cost-effective, with benefits exceeding costs for all sea-level rise scenarios. Option 3 assumed
regul ationswould prohibit all new development within the area expected to be affected by achange
in shoreline position withinthenext 100 years. It al so assumed that any existing devel opment would
be subject to a"rolling easement” which would require removal of development and restoration of
the site to its natural condition as the shoreline position moves inland to affect that development.
Theratio by which the benefits exceeded costswere 1.4:1 for a50 cmrise, 1.1:1 for the 100 cmrise,
and 1.2:1 for a200 cmrise.

Option 4 assumed that rolling easements would apply to both existing and new devel opment.
New development would be allowed on sites expected to be affected by projected sea-level rise but
it would have to be removed if the site becomes inundated by the sea. The ratio by which the
benefits exceeded costs were 1.7:1 for a50 cmrise, 1.3:1 for a100 cmrise and 1.5:1 for 2200 cm
rise, inall cases, morefavorablethanthe Option 3 values. Thedistinguishing aspect between Option
3 and Option 4 is the setback policy of prohibiting all new development in the zone of anticipated
sea-level rise.

This analysis shows that on a cost-benefit basis, using the articulated assumptions, the present
value of prohibiting all new development outweighs the cost of allowing the new development to
occur and then removing it should the sea-level rise. The opportunity costs of Option 3 would be
particularly high if development is prohibited in azone and sea-level rise does not occur or occurs
to alesser degree than assumed by the setback policy.

Thissmplified cost-benefit analysislends quantitative support to the position that the best course
of actionisto retreat from the shorelinein theface of rising sealevel. Theunderlying reasonfor this
isthat in present value terms, it is far less costly to alow development to occur, and then remove
whatever yhose structuresand componentsof theinfrastructurewhich would be affected by sea-level
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rise over the next 100 years than it would be to incur the continual annual expense of beach
nourishment and bulkheading. This conclusion holds true under all studied scenarios.

While this cost-benefit analysis is specific to Camp Ellis, it has implications for similar
beachfront development in Maine. Clearly, this cost-benefit analysis does not address all type of
coastal development. For example, there might be atypical sitesin Maine where the current level
of development and/or an existing heavily engineered shoreline (e.g., very valuable, high intensity
structures such as along the Portland Harbor waterfront) might justify reactive protection asamore
cost-effective strategy than retreat.

Thissimplified economic assessment providespolicy makerswith someinformation about costs,
economic efficiency and performance under uncertainty. Inaddition, policy makersneed to consider
other criteria, which exceed the scopeof cost-benefit analyss, including equity, political/institutional
feasibility, value to be placed on unique or critical resources, and consistency with other State goals
and laws.

2. Responsiveness of Existing State and Federal Lawsto Sea-L evel Rise

Researchers determined that federal programs provide some limited incentives and technical
assistance for states to engage in sea-level rise and erosion mitigation planning. For example, the
Coastal Zone Management Act has been amended to recognize rising seas as a critical area for
anticipatory planning and now provides financial assistance for programmatic changes through
enhancement Grants. Other federal research programs, such asEPA/sClimate Change program, al so
provide valuable technical assistance to states. However, the federal programs are not intended to
be acomprehensive responseto sea-level rise, and primary responsibility remainswith the Statesto
engage in the requisite coastal management planning.

Researchers concluded (Chapter Five) that the policies already in place for Maine's sand dune
systems, established by the Sand Dune Rules of the Natural Resources Protection Act, form avery
solid base for an appropriate adaptation strategy. In fact, Maine's sand dune regulations have
received national recognition as an exemplary coastal erosion response strategy. The Sand Dune
Rules should be retained and enforced. Key elementsinclude:

» aprohibition on new or expanded seawalls;

» arequirement that new, large devel opments only be allowed on sitesthat will remain
stable assuming a 3-foot rise in sealevel over the next century;

* arequirement that new, small developments be adequately setback so that they are
not expected to be damaged by coastal erosion or achangein shoreline position over
the next century;

e aprohibition on rebuilding (unless it can meet new construction standards) if a
structure is damaged by more than 50% of the appraised market value; and

* arequirement that if the shoreline recedes such that tidal lands extend to any part of
the structure (including support posts) for six monthsor more, then the structure shall
be removed and the site restored to natural conditions.
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The State should avoid granting any piecemeal exceptions to specific landowners. Only minor
modifications are recommended to clarify the means of determining likely site stability when
reviewing smaller structures proposed for that areawhich is expected to remain stable over the next
century given a continuation of historic rates but which would be affected by an accelerated rate of
sea-level rise.

However, researchers recommend more extensive modificationsto regul ations applicableto salt
marshes and eroding bluffs to extend the philosophy of the Sand Dune Rules to the other compo-
nents of the soft coast. The laws governing development in these locations need to be revised to
anticipate a non-static shoreline and to protect the capacity for the shoreline to migrate landward
without compromising the functioning of the natural system.

To protect irreplaceabl e wetl and resources and their ecol ogical functionsalong the Maine coast,
this study recommends steps should be taken to protect the capacity for landward migration. The
first step should be to make a policy decision about which, if any, wetlands the State is willing to
losewhen sealevd rises. If it optsto continueto allow the hardening of the upland edge of wetlands
to protect certain types of land or structures (e.g., to protect land already developed to a certain
intensity), wetland migration will be precluded in those areas. To retain the other wetlands, the State
should adopt provisions, either through the Natural Resources Protection Act or mandatory minimum
provisions for shoreland zoning ordinances, to prevent the hardening of the upland edge. Specific
provisions should include setback provisions based on projected changesin the shoreline, with new,
large structure setbacks based on an assumed 100 cm rise over 100 years, and new, small structure
setbacks based on historic rates; all new development would be conditioned on retreat if actua
changes in the shoreline resulted in the interference with the natural migration of salt marsh
vegetation or tidal flows of water.

To prevent development on eroding coastal bluffs, researchers recommend that these natural
features should be incorporated into the Natural Resources Protection Act and regulations should
be adopted which would parallel the Sand Dune Rules. In addition, or in the alternative, protection
under local shoreland zoning ordinances should be substantially increased. Theserulesshould limit
new development, prevent the construction of bluff stabilization devices designed to protect existing
structures, and would establish aretreat policy in the event of future bluff erosion.

With respect to engineered urban shorelines, researchers concluded that stronger land use
controlscould help minimizedamagefrom sea-level rise. Theprimary actionwould beto strengthen
use restrictions so that new uses would be restricted to those that require a shorefront location in
order to function, sometimes referred to as "water dependent uses.” Such controls would further
other important state interests and leave property owners with numerous economically beneficial
uses.

3. Legal Considerationsfor Maine's Policy Response

Theforegoing measuresto protect sand dune systems, wetlandsand eroding bluffswerethefocus
of anassessment of potential legal challenges(Chapter Six). That analysisconcluded that the current
standards for the protection of private property do not pose insurmountable hurdles to carefully
drawn regulatory approaches to the problem of sea-level rise. The Maine Law Court has already
upheld significant restrictions under the current Sand Dune Rules. Thisindicates abelief that such
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regulations do advance alegitimate state interest and do so in a manner that does not deprive land
ownersof their property rightsin violation of constitutional guarantees. Thetersenessof theleading
State opinion, however, and therecent efforts of thefederal courtsto expand the protection of private
property subject to governmental regulation may encourage other land owners to mount similar
challengesto further regulation aimed at sea-level rise. Inthat event, the smaller the areaof aparcel
that is affected by the restriction, the more likely it is to be upheld.

If Maine chooses to pursue one or more of the regulatory options outlined previously, this study
recommends that it should develop and promulgate them as soon as possible. The earlier that the
publicison notice of the likelihood of rising sealevel and the policy choice of aretreat strategy, the
more likely the regulations are to withstand legal challenge. Property that is purchased after the
regulations are adopted will be bought subject to the expectations that the devel opment restrictions
will be applied in light of sea-level rise. The promulgation of regulations that require a wetland
migration area on the upland margin or which prohibit the future construction of bulkheads that
would block such migration will help to clarify the expectations of land owners. When these
expectationsareclarified, if it isnecessary to carry out removal conditions or enforcerevised coastal
setbacks, the effect will be aminimal disruption of settled expectations.

4. Conclusions and Recommendations
The key premises underlying the recommendation are:

THE STATE SHOULD PROTECT AND STRENGTHEN THE ABILITY OF NATURAL SYSTEMSTO
ADJUST TO CHANGESIN SHORELINE POSITION

and

THE STATE SHOULD PREVENT NEW DEVELOPMENT WHICH ISLIKELY TO INTERFERE
WITH THE ABILITY OF NATURAL SYSTEMS TO ADJUST TO CHANGES IN SHORELINE
POSITION.

In Chapter Seven, the report recommends three different types of actions. 1) concrete
anticipatory policiesand design standardsto guide publicinvestment in buildings, roadsand similar
infrastructure; 2) specific planning and regulatory policies; and 3) longer range strategic assessment,
research and educational actions. The specific recommendations, developed in more detail
throughout the report, are summarized as follows:

a. Anticipatory Action

1. Review al new coasta public works projects to determine if minor, cost-effective changes
can be made in design or siting to accommodate a changed shoreline position or more intense
storms,

2. Discourage an irreversible commitment of public resources for new infrastructure or
structuresin areas likely to be affected by accelerated sea-level rise, except as necessary to support
continued economic viability and efficient functioning of water-dependent uses;

3. Increasetheamount of publicly-owned or controlled upland areaadjacent to public waterfront
access areas to allow for landward movement;
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4. Expand coastal nature preserves and acquire key undevel oped coastal wetlands and adjacent
conservation areas to provide sufficient upland buffer areas for wetland migration;

b. Planning and Regulatory Palicies

5. Halt attempts to stabilize the shoreline within or adjacent to the soft coasts and main-
tain/restore the ability for coastal sand dune systems, coastal wetlands and eroding bluffsto migrate
inland.

6. Along al soft coasts, establish setbacks for all structures (including walls and bulkheads)
based on projected shoreline position assuming a 100 cm rise in sea level over the next century to
protect the natural systems.

7. Asalimited exception to #6, in those areas expected to remain stable over the next 100 years
assuming acontinuation of historic sea-level rise, allow construction of new, small, easily-movable
structures (excluding seawalls or bulkheads) built at low densities adjacent to sand beaches or
marshes on the condition that they be removed if they begin to interfere with coastal processes.

8. Asalimited exception to #6, alow new structures for functionally water-dependent uses
which meet certain performance standards.

9. Treat existing development within the area threatened by erosion or inundation from a
sea-level rise of 100 cm over the next century as non-conforming structures, prohibit expansion or
intensification of use, but allow ordinary maintenance and repair so long as not damaged by more
than 50% of itsvalue. To the extent legally feasible, require the owner to remove the structure if it
is damaged by more than 50% of its value, if the structure becomes located on public land, or
becomes a public nuisance.

10. Onany site unlikely to be affected by a 100 cm rise but likely to affected by a 100 to 200 cm
rise over the next century, allow new subdivision development only if it meets performance
standards for cluster development designed to minimize the costs of protection.

11. Supplement State regulatory procedures by encouraging/requiring other agencies and
municipalities to consider the probability of future increased rates of sea-level rise in making
investment, development and permitting decisions.

c. Strategic Assessments, Research and Education

12. Designate one State agency as the lead agency for monitoring i ssues associated with global
climate change and sea-level rise.

13. Thelead State agency and cooperating State agencies should undertake additional research
to document coastal erosion and to determine how revised global or regional projects of particular
impacts of global climate change may affect Maine.

14. Undertake asubstantial education effort aimed at local officials, code enforcement officers,
other State agencies, current and potential coastal |andowners and the general public to focusonthe
hazards of coastal erosion and inundation, possible impacts of accelerated sea-level rise, the costs
of engineered "solutions" and the benefits of conserving the soft coasts asaresilient natural system.
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15. As funding permits, undertake supplemental studies on related impacts, specifically
including the impacts of coastal flooding/storm surges and salinization/saltwater intrusion with
accelerated sea-level rise. Inaddition, continueto assess policy responseoptions, particularly rolling
easements or other market-based approaches, to supplement the use of regulatory setbacks.

The study makes the most detailed recommendations with regard to modification of regulatory
strategies. However, researchers al so recommend additional evaluation of policy options, including
market-based approaches such asthe acquisition of rolling easements, to facilitate planning for even
longer time frames (beyond 100 years) or higher than projected sea-level rise (greater than 100 cm.
by 2100).

There are opportunities for the State to demonstrate |eadership in non-regulatory spheres in
preparing for the possibility of an accelerated rate of sea-level rise. For example, it should illustrate
sound economic analysis by incorporating an awareness of sea-level rise projections into its
decisions about public works projects, capital investments, public waterfront access siting, and
acquisition of conservation areas.

State agencies should also provide |eadership through the devel opment and transfer of technical
information. Maine Geological Survey and other State agencies should continue to monitor national
global climate change projections, analyze the implications of national projections for the State of
Maine, and provide technical assistance to municipalities about coastal erosion, historic rates of
sea-level rise, and local impacts of projected accelerated rates of change.

The State should al so undertake awidespread public education eff ort to emphasi zethe non-static
nature of the shoreline and the benefits to other shoreline owners, the community and the State of
protecting the ability of natural systemsto adjust to changesin shoreline position. It is particularly
critical to convey information about anticipated shoreline change, coastal processes, and related
regulatory constraints to current and potential coastal landowners so that they do not harbor any
unrealistic expectations about being able to interfere with natural coastal processes.

Finally, it is important for the State to continue to be an active participant in anticipatory
planning for sea-level rise and global climate change. For example, the State should contribute to
effortsto mitigate the global and local impacts of greenhouse gasses by participating in appropriate
emission reduction efforts. Through a designated |lead agency, the State should al so keep abreast of
scientific developments and evolving legal tools. It should plan to revisit its adaptive response
strategy on a periodic basis, perhaps on aten year schedule. Thisiterative approach will allow the
State to incorporate evolving scientific information, evaluate emerging legal tools, and refine its
approach based on the best information available at that time.
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Chapter One

PLANNING FOR SEA-LEVEL RISE

Thethreat of globa climate change is one of the major issues confronting the world asit enters
the 21% century. We are faced with avariety of predictions that indicate that the human race cannot
continue to use up the earth's non-renewable resources at the current pace with impunity. Some
experts hypothesi ze that the current pattern of resource consumption has set into motion a series of
interactions which are causing global warming. One of the possible projected impacts of this
human-induced global climate change is an accelerated rise in global sealevel.

A very substantial international scientific research effort has been conducted during the last
decade to try to verify the phenomenon and project the impacts of globa climate change.
Meanwhile, policy makersfamiliar with variousimpact projections are anxious to move beyond the
problem-recognition stage to begin to develop constructive responses.

The critical issueishow best to devel op specific responses when many scientific issues remain
unresolved. Thisreport asserts that meaningful preparations can take place now, despite scientific
uncertainty, by carefully building upon what is already known. It utilizes the following approach:

* at the outset, clearly identify what we know about sea-level trendsin Maine,
what weknow about global climatechange and associated global sea- level change,
and what we believe to be the most likely impacts associated with accelerated
sea-level rise

* seek "noregrets' strategies (which wewill not regret even if thereisno accelera-
tionintherate of sea-level rise) which also address known threatsand recognize
that sea-level riseisjust onefactor affecting land loss.

» usearangeof likely sea-level rise scenariosto evaluate vulnerability and develop
response strategies rather than limiting the analysis to a single projection;

e continuetoparticipatein appropriateemission reduction strategiesin an attempt
to mitigate likely impacts;

» assumethat Stateand/or local gover nmentswill haveprimary responsibility for
mitigating local impacts of accelerated sea-level rise;
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» buildintotheprocessperiodicreview and adjustment of anticipatory sea-level rise
response strategies.

Each step in this approach is discussed in more detail below.

A. REVIEW WHAT WE KNOW ABOUT SEA-LEVEL TRENDSIN MAINE,
GLOBAL CLIMATE CHANGE AND ASSOCIATED IMPACTS

1. Historical Rates of Sea-L evel Risein Maine

Sea level varies significantly in both its vertical and spatial position over time. Much of the
variation, such asthat caused by the tides, results in no net change in the position of the shoreline.
However, geologists have recorded vertical movement of the sea between 25,000 years ago and the
present greater than 100 meters as aresult of the waxing and waning of continental glaciers.

During the last fifty years, geodesists have observed tide gauges record arise of the sea which
has averaged 2.4 mm/yr in New England.? The exact reasonsfor thisriseare still uncertain, but may
be caused by melting of small glaciers,® thermal expansion of warming sea-surface water,* land
subsidence,® or a combination of all of these factors.®

The Maine Geologica Survey has used National Ocean Survey tide-gauge readings to estimate
that Maine's rate of sea-level rise between 1940 and 1980 ranged from 1.1 mm per year in Kittery,
to 2.3 mm per year in Portland, to 3.2 mm per year in Eastport.” If that rate continues unchanged into
the future, it trandates to increases per century of 11 cm (4 inches) in Kittery, 23 cm (9 inches) in
Portland, and 32 cm (12 inches) in Eastport. Maine'scoast iscurrently experiencing significant local
submergence (decreased land elevation) due to lingering effects possibly caused by loading and
unloading of receding ice sheets.®? Therate of sea-level riseis supposed to be greatest in the Eastport
areabecause of morerapid land subsidenceinthat area;® but this conclusion remains controversial.*

To keep thisinformation about changesin sea-level in perspective, it isimportant to understand
that a vertical increase of 11 to 32 cm (4 to 12 inches) in the level of the ocean will translate to a
much larger horizontal migration of the high water line landward, depending upon the slope of the
adjacent land surface and the type of shoreline. (See Figure 1.1) At a minimum, with a one foot
rise, the shorelinewill move at least asfar inland as the previous one-foot topographic contour line.
On avery gently sloping coast, that contour line will be much farther inland than on a steep coast.

However, while this simple method of estimating land loss from the slope of the land surface
may be useful for sheltered estuaries or wetlands, it greatly underestimates land loss along eroding
coastal bluffs or sandy shorelines. Coastal bluffs retreat at highly variable rates, depending on
complex factors. Sandy shorelines are also characterized by complex migration processes which
resultinland lossmany timesgreater than the vertical risein sealevel;*? some studies have estimated
the landward movement of the shoreline per century to be in the magnitude of 100 to 300 timesthe
vertical rise over that same period.™® So, for example, a23 cm (9 inch) vertical risein sealevel over
the next century along asand beach could trand ateinto amovement of the shorelinelandward inthe
magnitude of 23 to 69 meters (75 to 225 feet) per century.
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Figurel.l. Small vertical changesin water level shift coastlines dramatically on gently sloping coasts but cause only
minor shifts on steep coasts. Source: U.S. Geological Survey, CoASTSIN CRISIS, Washington, DC (1990).

2. Accelerated Sea-L evel Rise asa Result of Global Climate Change

The continued rise of the sea at the present rate (discussed immediately above) poses many
problems along developed shorelines.’* However, even greater concern has been raised for the
potential impact of astill more rapid rise of the ocean than is presently occurring. Some scientists
are predicting that the rate of sea-level rise will accelerate as a result of global climate change
associated with the "greenhouse effect."*

The greenhouse effect, also referred to as global warming, is described as the presence of
increased concentrations of human-induced gases, such as carbon dioxide and methane, in the
atmosphere. These gases trap heat re-radiating from the earth's surface and raise the earth's
atmospheric temperature. This, in turn, could increase the rate of sea-level rise due to further
expansion of the sea's surface layer and glacial melting.’® Thusto accurately project sea-level rise
under conditions of global climate change, an additional increment must be added to local historical
rates to reflect aglobal increase in ocean volume.

Scientific knowledge about possible global climate change and the associated increase in sea
level istill at avery rudimentary stage. Recent studiestend to assumethat best projectionsindicate
arise of approximately 1 to 3 feet by 2100, while earlier studies assumed arise of 2 to 7 feet by
2100." One of the more recent estimates put a"'best guess" at 48 cm (approximately 1.5 feet) higher
than present by the year 2100."® (See Figure 1.2)

Because there is still awide range of uncertainty associated with projections of global climate
change and resulting sea-level rise, scientists cannot provide coastal managerswith asingle number
which represents the projected accel erated sea-level rise attributable to global warming. Instead, to
assess possible impacts, coastal planners have to use a range of scenarios designed to be broad
enough to encompass the range of likely outcomes. These scenarios are discussed in more detail in
section C of this chapter.
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Figure 1.2. Estimates of future sea-level rise (modified from Wigley and Raper, 1992). L, M, and H refer to low,
medium and high estimates of future sea levels.

3. Possible Impacts of Accelerated Sea-L evel Rise

Given projected increasesin sealevel dueto acombination of local and global changes, the next
step of theanalysisisto try to integrate possible scenarioswith information about probable impacts.
It is not yet possible to make precise predictions of the magnitude and specific array of future
impactsof global warming.*® However, researchers have begun to develop lists of possibleimpacts,
and have begun to separate the probable from the merely possible. They have also begun to
recognize that the baseline health of the coastal zone may have significant bearing on the ability of
the region to adjust to a change in sealevel.

During the last several decades, coasta regions of Maine have experienced very significant
growth in the number of residentsand recreational visitors.?® Thisdevelopment pattern hasresulted
in avariety of problems including the degradation of coastal habitats, user conflicts resulting from
gpatial limitations, coastal pollution due to increasing volumes of municipal wastes and other point
and nonpoint sources of water pollution, and coastal erosion and flooding due to insufficient
allowance for natural coastal processes. Accelerated sea-level rise will tax those natural systems
which provide protection against the sea (e.g., sand dune systems, wetlands) and will accentuate
problems caused by or symptomatic of degradation of those systems.

In addition, depending upon the degree of sea-level rise and local conditions, scientists predict
that new problems will be added to those already caused by intensive use of coastal areas. These
new problems may include:

1) changesin the location of the terrestrial-aquatic boundary;
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2) increased frequency and inland extent of flooding;

3) loss of coastal wetlands;

4) accelerated dune and beach erosion;

5) loss of significant habitat for commercially important species;
6) satwater intrusion into groundwater; and

7) greater upstream intrusion of salt-water wedges.

In turn, these impacts on the natural environment may also:

1) destroy or undermine structuresin developed aress;
2) damage the infrastructure; and
3) disrupt the local economy, particularly natural resource-dependent sectors.

The vulnerability to these possible impacts is assessed in greater detail in Chapters Two and
Three of thisreport.

B. SEEK "NO REGRETS" STRATEGIESWHICH ALSO ADDRESS
KNOWN THREATSAND RECOGNIZE THAT SEA-LEVEL RISE
ISJUST ONE FACTOR AFFECTING LAND LOSS

Representatives of the United States Environmental Protection Agency, the United Nations
Environment Programme, the World M eteorol ogical Organization, and theinternational Intergovern-
mental Panel on Climate Change (IPCC), assert that despite scientific uncertainty about the global
climate change, the magnitude of the potential negative impacts makes it incumbent upon govern-
mentsto develop response strategies without waiting for conclusive proof of causation or complete
unanimity inthe scientificcommunity. For example, the|PCC Coastal Zone M anagement Subgroup
has adopted the following statement:

It is urgent for coastal nations to begin the process of adapting to sealevel rise not because
there is an impending catastrophe, but because there are opportunities to avoid adverse
impacts by acting now, opportunities that may belost if the processisdelayed. Thisisalso
consistent with good coastal zone management practice irrespective of whether climate
change occurs or not.?*

Due to the scientific uncertainty about global climate change and lag time before most impacts will
befdt (if they occur at all) most of these representatives are not advocating immediate concrete steps
to armor the shoreline or otherwise get ready for a change in sea level. Rather they emphasize
relatively low-cost strategies which not only make sense to minimize any adverse impacts of
accelerated sea-level rise, but which would al so make sense (e.g., which the government would not
regret taking) evenif sealevel doesnot riseat an accelerated rate. For example, these strategies may
bejustified becausethey increasethe ability to survive coastal storm eventsof theintensity currently
experienced with less damage or because they strengthen the resiliency of coastal resources. The
focus of thisreport is on identifying these types of "no regrets’ strategies.

In seeking these "no regrets’ strategies, it is important to recognize that there are many
interacting variables that can lead to coastal land loss. (See Figure 1.3) Projections of shoreline
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change asaresult of sea-level rise caused by global climate change represent just onevariable. The
local impact will depend on the interactions of al of these variables. Furthermore, even if
projections are wrong and global climate change does not cause a substantial rise in sealevel, the
other factors may cause significant land loss.
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Figure 1.3. Interaction of agents affecting land loss. Arrows point toward the dependent variables. The number of
arrows originating from or terminating at aparticul ar agent indicatesthe rel ative degree to independence or interaction.
For example, human activities are independent of other agents, but they affect sediment budget, coastal processes,
relative sealevel conditions, and perhaps climate (from Morton [1977]).

Source: O.H. PILKEY, ET AL. COASTAL LAND Loss. (Wash., DC: American Geophysical Union, 1989) at 6.

The factors affecting land loss are identified as:

1) relative sea-level changes (including not only eustatic (world-wide) sea-level changes
which might be attributableto global climate change, but al so tectonic and compactional
subsidence and oceanographic sea-level changes);

2) coastal processes (wavesand currents, with highest and most intense level s of wave
and current energy affecting the coast during intense storms such as hurricanes and
northeasters);

3) alterations in the sediment budget (affecting sandy shores, with supplies from
coastal riversinterrupted by natural decreases, river containment or diversion, dam
construction);
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4) climate (temperature and precipitation indirectly influencing land loss by affecting
decomposition of rocks, vegetated cover, and upland runoff); and

5) human activities (such as coastal construction projects, fluid production, and
resource extraction promoting alterations and imbalances in the sediment budget,
coastal processes and relative sealevel).?

The multi-factored, interactive nature of the land loss process highlights two important
considerations in any anticipatory planning process:

e Coasta land loss is a natural phenomenon, perhaps increasingly exacerbated by
human activities. It does not become a "problem” until humans try to hold back
natural processes of land migration.

» Coastal landlossmay result from factorsother than eustatic sea-level riseattributable
to global climate change, with coastal stormsand human activitieswhich disrupt the
sediment budget being primefactors. Thus, it isimportant that any anticipatory plan
be responsive to these land loss factors as well.

Sincethesefactorsaresointerrelated, it may be possibleto develop "no regrets’ strategieswhich
address sea-leve rise, but will also minimize coastal land loss from other factors.

C. COMPENSATE FOR SCIENTIFIC UNCERTAINTY BY USING A RANGE
OF SEA-LEVEL RISE SCENARIOS

While the scientific models and current knowledge are sufficiently developed to identify a
potential problem on aglobal scale, they can not yet accurately predict the timing and magnitude of
sea-level rise on alocal scale® It is thus prudent to use a range of possible scenarios to assess
vulnerability and eval uate response options.

For at least the last decade, the international research community has used an assumption of a
onemeter risein sealevel over the next century to study possibleimpacts. During that time, specific
research projects have devel oped other high, medium and low scenarios, illustrated in Figure 1.2 (p.
1-4) and Figure 1.4, on the following page.

In its sea-level rise studies, the U.S. Environmental Protection Agency (EPA) has generally
continued analyzing the National Research Council's 1985 scenarios of arise of 50, 100 and 200 cm
(%2, 1 and 2 meters) by 2100. According to the EPA, the primary reason for using the 50, 100 and
200 cm scenariosisnot that it expects these precise resultsto unfold, but rather that they are "round
numbers' that seem to "bracket therange”" and serveitsgoal of being abit wider of the mark so they
cover every contingency.?* EPA asserts that the extra-high scenario (200 cm) is useful to project
what might happen in the very long run (perhaps 200 years or longer) since there is no reason to
expect the effects of global warming to stop in 2100. EPA suggests that the extra-high scenario is
also useful for identifying which areas are at any risk, even though small, of being affected by
accelerated sea-level rise over the next century to assist with siting facilities that would be severely
impacted by coastal erosion, such as a hazardous waste disposal facility.
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Figurel.4. Estimateof future sealevel rise. Source: J.G. Titus, et a., Greenhouse Effect and Sea Level Rise: The Cost
of Holding Back the Sea 19 COASTAL MANAGEMENT 171-204 (1991) at 176.

EPA does not equate these scenarios with projections of the most likely outcomes. Recent EPA
uncertainty analyses, now cite the 50 cm scenario as the median estimate by 2100. This analysis
gives 200 cm alessthan 0.5% chance of happening by the year 2100 and a 10% chance of happening
by 2200. The mid-level 100 cm scenario is given a 5% chance of happening by 2100, but a 50%
chance of happening by 2200.*

Despitethese probabilities, the EPA continuesto advocatethat all areasexaminetheir sensitivity
to at | east the one meter rise scenario, because that buildsin some precautionary room for error and
probably has the effect of extending the analysis beyond 2100. EPA has recommended that
communities add the local historical rate of sea-level change (positive or negative) attributable to
subsidence to the 50, 100 or 200 cm adjust for local conditions.

In 1990, the Intergovernmental Panel on Climate Change (IPCC) reaffirmed this general
approach when it developed its best estimates of future sea-level rise. It predicted that by the year
2100 there will be aglobal risein sealevel in the range of 33 to 110 cm, with amost likely rise of
66 cm.?®
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Other researchers have subsequently made adjustments to these sea-level rise projections based
on revised International Panel on Climate Change emissions scenarios. These revisions place the
global low-, mid- and high-level scenarios at 15 centimeters, 48 centimeters and 90 centimeters,
respectively.?’

Table 1.1 summarizes historical change and various scenarios or projections, using a measured
historical rise in Portland as the base. Thus, depending on the assumptions used, sea-level rise
predictions or scenarios combining both local subsidence and global change rangefrom alow of 24
to 59 cm, to a high of 104 to 214 cm, with amid range of 60 to 112 cm.

Table1.1. Predicted Sea-Leve Risein Portland, Maine, 2100

Low Mid High
Historical (Maine Geological Survey) 21 cm 24 cm 26 cm
Local Historical (historical less eustatic rise component) 9cm 12cm 14 cm
Global Sea-Level Rise Scenarios 50 cm 100 cm 200 cm
Forecast Rise 1 (local historical plus global scenarios) 59 cm 112 cm 214 cm
1990 IPCC Sea-Level Rise Estimate 33cm 66 cm 110cm
Forecast Rise 2 (local historical plus 1990 IPCC estimate) 42 cm 78 cm 124 cm
Adjusted IPCC After Revised Emissions 15¢cm 48 cm 90 cm
Forecast Rise 3 (local historical plus adjusted IPCC) 24 cm 60 cm 104 cm

Source: Adapted from Maine Geologica Survey, First Year Report on Hazard Mapping Project, 1993.%8

In mapping shoreline change based on accel erated sea-level rise scenarios, this project opted to
map scenarios of sealevel of 50, 100, and 200 cm above present sealevel intheyear 2100. Thiswas
the equivalent of using typical global scenarios without adding an additiona increment for local
change. For the low- and mid-level scenarios, it was substantially equivalent to using 1990 IPCC
projections of global change plusloca change. While recognizing the importance of local change
as afactor, the project opted not to add local change to global scenarios for purposes of mapping
change in shoreline position because: 1) local historical sea-level rise varies over the study areg;
2) local changeisrelatively small in relation to the global scenarios; and 3) adding local historical
change to the global scenarios would cause the mapped assumptions to deviate even more from
IPCC 1990 projections and later revised projections of sea-level rise based on revised emission
projections. It was felt that use of these 50, 100 and 200 cm scenarios incorporated the requisite
margin for error and worst-case scenarios that must be factored in when planning to mitigate severe
adverse coastal impacts.

D. Participatein Appropriate Emission Reduction Strategies

While the emphasis of the preceding discussion has been on adaptation strategies, the State
should not lose sight of the fact that one way to reduce the extent of sea-level rise is to reduce
emission of greenhousegases. Clearly the problem of increased concentrations of greenhouse gases
isglobal in scope. International attempts are being made to negotiate reductions in emissions of
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particular trace gases. While hopes are high for a joint international agreement, similar efforts
suggest that progress will probably be slow and incomplete.

But the State of Maine does not have to wait for a coordinated international response. In the
United States, a variety of state and local governments have developed their own partial emission
reduction strategies. For example, responses have included:

» comprehensive studies/plans to reduce greenhouse gas emissions and per capita
nonrenewable energy consumption;

» utility regulation strategies (e.g., choices regarding fuels, conservation initiatives,
preference to conservation, and demand-side management measures);

» building codes (e.g., requiring buyers to make conservation investments when they
purchase a house);

» small scale demonstration projects (e.g., reduced energy use by state agencies,
transportation policies to reduce automotive use, efficiency investment in new
buildings);

» attempts to incorporate environmental costs of nonrenewable energy sources into
prices through tax policies; and

e participation in EPA's Green Lights program to install energy efficient equipment
when it is profitable and does not compromise lighting quality.®

Admittedly, these state and local programs can only make a small incremental contribution to
reducing the global emission problem. But adaptation planning and emission reduction efforts
should both be pursued by the State.

E. ASSUME STATE/LOCAL GOVERNMENTSWILL HAVE THE PRIMARY
RESPONSIBILITY FOR MITIGATION OF SEA-LEVEL RISE IMPACTS

With emission reduction strategies, there is amisguided, but neverthel ess strong, temptation to
wait for national or international bodies to adopt the laws or negotiate the treaties that will put in
place a coordinated global response. In contrast, whether it likesit or not, the State will probably
bear the burden and the responsibility to formulate the local, adaptive response to this global
problem. Theimpacts of global climate changewill befelt locally, the costswill generally be borne
locally and, in the United States, since land use controls are generally a function of state or local
governments, the responsibility for much of the response planning will fall on those governments.*
Thus, even if state and local governments have little direct control over reducing global greenhouse
gas emissions, they will have a maor responsibility for planning to adapt to potential adverse
impacts.
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F. UTiLIZE A PROCESSWHICH INCORPORATES PERIODIC REVIEW
AND UPDATING OF THE ADAPTIVE RESPONSE STRATEGY

Given scientific uncertainty and rapidly evolving scientific knowledge, coastal managersare not
in a position to make decisions now about a definitive adaptive response strategy for the next
century. Rather policy decisionswill have to be made now based on the best available knowledge,
with the express intent of reviewing these policies periodically (e.g., every five to ten years) as

scientists refine their predictions. It will be an iterative process. o _
Despitethe scientific uncertainty and complexities discussed above, there are certain affirmative

statementsthat can be posited asastarting point for Maine's anticipatory planning for sea-level rise:

1. Despite some scientific uncertainty about causation and extent of global climate change, the
magnitude of the potential negative impacts makes it incumbent upon governments to develop
response strategies without waiting for conclusive proof of causation or unanimity in the scientific
community;

2. Even though negotiations are being conducted to reduce emissions of greenhouse gases, due
to forcesaready setinto motion, it isessential to simultaneously develop local adaptation strategies
in preparation for potential impacts of future global climate change;

3. In coastal communities, adaptation strategies should first focus on the possible impacts of
sea-level rise associated with global climate change since that will have the most direct impact on
natural resources and human development.

4. Inthe United States, it is appropriate for States to take the lead in developing local sea-level
rise adaptation strategies since they will be most directly responsible for coping with the local
impacts. States already possess a range of land use, zoning, development regulation, public
investment, economic incentive, and similar tools to use in devel oping anticipatory strategies.

5. Dueto theinherent complexitiesof predicting impacts of global climate change and thefirst,
second, and higher order impacts of relative sea-level change, and the interconnections between
thoseimpacts, theinitial analysisshould be afirst-cut at determining the most likely impactsand the
general magnitude of those impacts within very broad parameters. If further refinement of the
assessment of vulnerability of particular localities or resources is needed to develop adaptation
strategies, additional detailed scientific studies will be required.

6. Devel oping adaptiveresponse strategieswill bean iterative processthat will require decisions
to be based on the best available information at the time. Anticipatory response plans should be
reviewed and updated as scientific knowledgeincreases, projectionsof magnitude of global sea-level
rise are refined, and experience with governmental response strategies increases.

7. The State should retain and improve on existing policies (supplemented as necessary by new
policies) which strengthen the State's position with regard to the known, measurabl e thrests already
posed by a continuation of the historical rate of sea-level rise, but are also sufficiently flexible to
respond to accelerated sea-level rise, if it occurs. These"noregrets” strategieswill bejustified (and
the State will not regret implementing them) even if the global warming theories are incorrect and
the State does not experience any changeintherate of coasta erosion or changein shoreline position
attributable to the greenhouse effect.
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The detailed results of the mapping and vulnerability assessment components are contained in
thenext two chapters. Theremaining chaptersexplore anticipatory response optionsfrom economic
and legal perspectives.
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Chapter Two

VULNERABILITY OF MAINE SITESTO
ACCELERATED SEA-LEVEL RISE

Based on the analysisin Chapter One, it is clear that Maine faces a strong probability of afuture
with a higher-than-present level of the sea. The critical questions are:

1) how a higher sealevel is likely to impact the coastal area if no steps are taken to
respond to the threat; and

2) what efforts need to be undertaken to prevent any disasters, minimize the risk, and
manage the conseguences.

To assist with answering these questions, coastal managers and decision-makers need information
about the potential magnitude of the problem, and the implications of the threat for both natural and
SOCi0-economic systems.

Thisinformation istypically developed in astudy called avulnerability assessment. It provides
decision makers with an understanding of the susceptibility of the shoreline to rising sea-level,
clarifies the need for advanced planning, and provides information for priority setting between
specific coastal areas and/or economic sectors within the State.

A. DESIGNATION OF CASE STUDY AREASAND SEA-LEVEL RISE SCENARIOS

Thefirst step in the vulnerability assessment was to delineate case study areas and to specify the
sea-level rise scenarios to be assumed when mapping the future position of the shoreline at
representative locations. The research team identified seven representative southern Maine study
sites in Casco and Saco Bays, adjoining estuaries along the western margin of the Gulf of Maine.
(See Figure 2.1) The two bays have differing geological histories (described in more detail in
"Setting of Study” in Appendix C) and typically have different land use patterns aswell. Portland,
Maine's largest city, is located on the southwestern edge of Casco Bay. Commerce and industry
dominate its portion of the bay, with suburban residences spread out away from it. Only in the
northern portions of the bay and on theislands can onefind rural development (Kelley et al., 1989a).
Representative Casco Bay study siteswere: Gilsland Farm (Falmouth), Bungunac Bluff (Brunswick)
and Wharton Bluff (Brunswick).
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Saco Bay is dominated by Old Orchard Beach, Maine's largest resort beach. Motels and
commercia establishments cover the former sand dunes aong the central part of the main beach,
while summer residences are often set back behind sand dunes elsewhere. Similar, but lessintense
development has occurred along other Saco Bay beaches aswell. Along the landward margins of
the large salt marshes, residential devel opment has begun to occur. Representative Saco Bay study
siteswere WinnocksNeck (Scarborough), Pine Point (Scarborough), Old Orchard Beach, and Camp
Ellis (Saco). (For additional background on the Casco Bay/Saco Bay region, see Appendix C.)

These study sites represent three different types of environmental settings: salt marsh, bluff and
beach. A Gilsland Farm site and the Winnocks Neck study area are primarily on or adjacent to salt
marshes. A second Gilsland Farm site, Bungunac Bluff and Wharton Bluff are located on eroding
bluffs. Old Orchard Beach and Camp Ellis are located on or adjacent to sand beaches.

Asdiscussed in Chapter One, dueto scientific uncertainty about futureimpacts of global climate
change, the study opted to use three different sea-level rise scenarios in assessing impacts. This
study evaluated the future position of the shoreline at these representative locations in Casco and
Saco Bays using scenarios of sealevel 50, 100 and 200 cm above present sealevel in the year 2100.

B. PREDICTION OF FUTURE SHORELINE POSITIONS

In the next step in the vulnerability assessment, Maine Geological Survey predicted future
shoreline positions for each study site, assuming the different sea level rise scenarios. Three
different methods were employed to predict future shoreline positions in differing coasta
environments. Thefirst method considered only simple submergence of the coast by therising ocean
to the predicted elevations (0.5 m, 1.0 m, and 2.0 m). To determine the distance from present mean
high water to the predicted levels along atraverse, the elevation was evaluated by leveling and the
distance by measuring tape. The distance from present mean high water to the predicted locations
wastransferred to maps(1:24,000) which depict contemporary coastal environments (Timson, 1977).

This technique was used in low-energy areas where tidal marshes border the upland (Gilsland
Farm, Winnocks Neck). Three or more traverses were made at each study site, and three
measurements were averaged paralel to each traverse. Erosion was not observed along the
ocean-upland contact, and it was inferred that rising sea level would permit colonization of the
upland by salt marsh plants. Cores from marshes like these show a landward-thinning deposit of
peat reflecting the slow upward growth of the marsh with rising sea level (Kelley et al., 1988;
Belknap et a., 1989).

Where an eroding bluff occurred at the high-tide line, an historical analysis of the rate of bluff
retreat was made. In two locations (Bungunac and Gilsland Farm) the bluff had been resurveyed
several times in the 1980's (Smith, 1990) and these measurements of bluff retreat were used to
project the future shoreline position of the sea, assuming that the retreat rate remained constant.
Historic photographs from 1940, 1972, and 1985 were a so traced onto mylar under azoom transfer
scope, and the resulting maps digitized for comparison with the measured rates. The "long-term"
rate of retreat evaluated by remote sensing was comparable to that evaluated directly by surveying
in the "short term".
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Figure2.1. Location of Casco and Saco Baysin relation to New England and the Gulf of Maine.
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The bluffs considered by this method are retreating because waves break against them at high
tide. Inastudy of the factors controlling the rate of bluff retreat in Maine (Smith, 1990), bluffsin
three bays (Casco Bay, Machias Bay, Damariscotta River Estuary) with differing rates of sea-level
rise were compared. In each bay several bluffs were surveyed and evaluated, and at each bluff site,
several traverses were made. An analysis of variance (ANOVA) could not discern adifferencein
therate of bluff retreat between thethree bayswith differing rates of sea-level rise becausetherewas
so much local variability at a specific site (Smith, 1990). The reason for this is that many other
factorsinfluence the susceptibility of bluffsto erosion (orientation of the bluff, height, composition,
rate of slumped debris removal etc.). It is assumed that the bluffs will continue to retreat at their
present rates regardless of the rate or amount of sea-level rise, or even whether sea level rises.
Although one might argue that a 2 m higher-than-present level of the seawould allow waves more
time to act on already eroding bluffs, the limiting factor affecting bluff retreat appearsto betherate
of removal of eroded sediment, which would not be directly related to ahigher sea-level (Kelley et
al., 1989a). Thus, only one 100 year shoreline position is shown for bluff-coasts, and it is based on
the current rate of bluff retreat.

Prediction of future shoreline positionsin Saco Bay ismore complex than for the other shoreline
types because the area has not behaved uniformly during the historic period. At the southern end of
the bay (Camp Ellis), erosion and accretion have each occurred in the past and have been
significantly impacted by engineering structures and dredging and spoils disposal activities at the
adjacent river mouth (Nelson, 1979, USACOE, 1992). Based on the past record of aerial
photographsand ground surveys, the United States Army Corpsof Engineershaspublished predicted
retreat rates for the area (USACOE, 1992).

Along most of the central portion of the beach (Ferry Beach and Old Orchard) the shoreline has
fluctuated over the years across avery widelittoral zone, and few, if any, landmarks have ever been
removed by erosion despite therisein sealevel of about 0.3 min this century (Nelson, 1979). Itis
possible that this region has received sand eroded from the south in sufficient quantities to prevent
erosion. Alternatively, erosion may have claimed some of the beach, but it ismore than 100 m wide,
and the amount of erosion is not quantitatively measurable (there are no vegetated sand dunes with
which to evaluate shoreline retreat).

At thenorthern end of the beach (Pine Point), significant accretion has occurred because of spoils
disposal and construction of ajetty (Nelson, 1979). Thisareaisalso at the depositional end of the
longshore current system of the beach, and accumulates sand lost from other places in the bay.

To project future shoreline positions in such a complex bay, a geo-historical approach was
utilized, and thelong-term behavior of the beach systemwaseva uated. Approximately 10,000 years
ago sea level was 15 km seaward of the present coast (Kelley et al., 1992; Shipp et al., 1991). The
estimated depth of thislowstand shoreline varies from 50-65 m below present sealevel, with 50 m
being a conservative figure. To reach its present location, the shoreline must have retreated at an
averagerate of 1.5 m/yr (Kelley et al., 1992). Therate of sea-level rise was not constant during this
time period, but averaged 0.5 m/century, the same value as the low estimate for the next century's
rate of rise. If the system behaves asit did in the past, the beach will retreat 150 m during the next
100 yearsif sealevel rises0.5m. If sealevel doublesor quadruplesitsrate of riseto 1.0 m/yr or 2.0
m/yr, respectively, it isassumed that the retreat will double or quadruple aswell. Thus, 300 meters
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of retreat are assumed if sealevel rises 1.0 m and 600 meters of retresat if sealevel rises2.0 m by the
year 2100.

These values are broadly in line with estimates that would result from employment of Weggel's
(1979) calculation: r = b/(d + s) x h, wherer isthe amount of retreat, d is the dune height, sisthe
offshore depth of no-sediment motion, and h is the amount of sea-level rise. This equation
excessively generalizes avery complex beach and assumes the existence of aprofile of equilibrium
that recent literature debunks (Pilkey et al., 1993, Ligt, et a., 1991). The extremeratesof longshore
sand transport in the Old Orchard Beach system generally negate use of Bruun's (1962) two-
dimensional model on the Saco Bay system. Nevertheless, values of b from 5 to 15 km, values of
sfrom 10 to 50 and values of d from 1 to 5 yield retreat distances between 300 m and 600 m for
sear-level rise scenarios up to 2 m greater than present.

These estimates of beach responseto rising sealevel aremuch lessprecise, much moreuncertain,
than predictions based on the historic retreat rates of bluffs or of land submergence. Thereisasyet
no quantitative understanding of the volume of sand contributed by the Saco River, and no
consideration is given here to where sand eroded from one part of the beach might go. Any change
in the role of the Saco River as a source of sand to the bay would probably be significant to the
behavior of the beaches. Similarly, alarge amount of erosion from one part of the beach would
likely contribute sand to other areas and lessen their erosion. To provide more quantitative
information on future shoreline positions for Saco Bay, far more observational data and modelling
isrequired. For the purpose of planning for future risesin sealevel, the 150 m, 300 m and 600 m

values of land retreat projected are adequate. _ _ o
The detailed results of the mapping effort are discussed for each study site, beginning on page

7 of this chapter (and for Camp Ellis, on page 1 of Chapter Three). For each site, Maine Geological
Survey describes the setting and summarizes its projections of future shoreline position. The
mapping section is followed by a Maine State Planning Office assessment of physical changes and
natural system responses, as discussed in section C, below.

The Maine Geological Survey results are summarized in Table 2.1. It isimportant to keep these
findings in context. Therisein sealevel over the past 10,000 years is responsible for the present
configuration of the Maine coast. A continuation of the historic rate of sea-level rise of around 2
mm/yr (20 cm/100 years) places many propertiesin jeopardy. An increase in the rate of sea-level
rise may occur, however. Inthisstudy, shoreline changesresulting from sealevels0.5m, 1.0 m, and
2.0 m greater than today, but 100 years hence, were evaluated. Asdescribed in greater detail below,
the retreat of unconsolidated bluffsis not expected to change as aresult of amore rapid rise in the
sea, but such bluffs would continue to pose athreat to property even at their present rate of retreat
(up to 0.5 m/yr). Salt marshes would passively drown upland sites, but the steepness of the
bedrock-dominated coastal region will result in a much smaller area of new marsh creation
(drowning) than would occur in non-rocky regions of the United States Coastal Plain. Beaches
would probably experiencethemost profound changesasaconsequence of accel erated sea-level rise.
These areas are more difficult to evaluate than other environments for many reasons, but still a
retreat of hundreds of meters seems likely.
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Table 2.1. Projected Shoreline Changes for Casco and Saco Bays, Maine
RETREAT DISTANCE IN METERS

L ocation Environmental Method Sea-L evel Rise Scenarios
Setting 05 10 20

Gildand Farm (1-3) A 1 3-18 8-36 17-75
Gidand Farm (4) B 2 15 15 15
Bungunac Bluff B 2 45 45 45
Wharton Bluff B 2 26 26 26
Winnocks Neck (1-3) A 1 4-35 23-50 33-100
Camp Ellis C 3 60-100 60-100 60-100
Camp Ellis C 4 150 300 600
Old Orchard Beach C 5 18 18 18
Old Orchard Beach C 4 150 300 600
Pine Point C 4 +100* 50 200

Environmental Setting: A) Salt Marsh; B) Bluff; C) Beach.

Method: 1) Flooding; 2) Surveyed Rate; 3) Army Historic Photo Analysis, 4) Geo-Historical;
5) Historical Fluctuations.

* Beach Growth, Not Retreat

Location, environmental setting, methodol ogy and retreat distance estimated for the three scenarios of future sea-level
rise. Bluffsare assumed to retreat the same distance under all scenarios as well as under a continuation of the existing
sea-leve rise rate because they are already reached daily by ocean waves. We cannot accurately predict the behavior
of marshes which respond both to sea-level rise and sediment supply. Under present rates of sea-level rise: 1) Pine
Point is growing seaward because of sand introduced from erosion at Camp Ellis; 2) Old Orchard Beach isfluctuating
in shoreline position due to varying inputs of sand from Camp Ellis; and 3) Camp Ellis has been eroding at rates from
0.6 to 1.0 m per year according to an Army analysis.

C. ASSESSMENT OF PHYSICAL CHANGESAND NATURAL SYSTEM
RESPONSES

The next step in the vulnerability assessment was for the Maine State Planning Office to
inventory study area characteristics, identify relevant development factors and assess physical
changes and natural system responses given the shoreline positions predicted by Maine Geological
Survey. This portion of the analysis is not intended as a precise quantitative analysis of the
vulnerability of Maine's coastline to accelerated sea-level rise. It is more accurately characterized
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as a planning exercise to identify the types of problems Maine is likely to experience and the
potential location of theseimpacts. This preliminary assessment should form the basis for further
discussion and evaluation of possible actions.

Scientists have compiled multiple lists of a myriad of possible impacts on the coastal zone
related to global climate change (Stewart, 1990, Pernetta and Elder, 1992); they vary according to
the assumptions made and the extent to which secondary impacts are included. In assessing the
vulnerability of the selected sites to the impacts of global climate change, the research team tried to
emphasize the likely over the merely possible. Following the lead of the first nationwide vulnera-
bility assessmentsin the United States (Titus, et al., 1991), this study attempted to consider as many
factors as possible, but concentrated on devel oping estimates of loss of dryland and wetlands for
three sea-level rise scenarios. Specifically, researchers focused on four physical impacts likely to
be experienced in Maine: change in shoreline position, accel erated erosion/inundation of dunesand
beaches, inundation of wetlands and lowlands, and loss of natural coastal protection systems.

The research team believesthis focus was appropriate for thisinitial study. These four impacts
generally need to be studied prior to work on other physical changes, are more direct, and the
resulting impacts tend to be more amenabl e to mitigation through governmental action. Additional
studies will be required to assess the impact of other likely physical changes such as increased risk
of coastal flooding and storm surges, alteration of tidal ranges, and increased potential for salt water
intrusion.

The following assessments describe, in as much detail as readily available information would
allow, the anticipated physical and natural systemsresponsesto accel erated sea-level riseanticipated
in each of the six study sites in Saco and Casco Bays. Whenever possible, the assessment also
discusses potential impact for the Saco and Casco Bay region asawhole. (See also Appendix C)

An assessment of five of the six study sitesisincluded in thischapter. The sixth site assessment,
CampEllis, ispresented separately in Chapter Three asan example of thelevel of anaysisthat could
be developed for each location if additional staff time and amore detailed data base were available.
The State Planning Office went beyond readily available information for Camp Ellisto develop the
datanecessary for arough economic assessment of the costs and benefits of selected response strate-
gies, presented in Chapter Four.
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Figure2.2. Map of Casco Bay with location of study sites enclosed by boxes.

D. RESULTS
1. Gildand Farm

a. Shoreline Position

Gildand Farm is located in western Casco Bay near the mouth of the Presumpscot River.
(Figure2.2) Bluffsof glacial-marine sediment abut theriver in the western portion of the study site,
while asalt marsh fillsasmall valley to the north. (Figure 2.3) The bluff rises 9 m above higher
high water and large trees and blocks of sediment are actively slumping down parts of its face.
(Figures 2.4, 2.5) The surveyed erosion rate here between 1985 and 1988 was 0.15 m/yr with a
standard deviation of 0.2 (Smith, 1990). Historic air photo analysesyield retreat rates of 0.12 m/yr
between 1940 and 1972, and 0.04 between 1972 and 1986, with standard deviations of 0.3 and 0.05,
respectively. The large standard deviations result from the episodic erosion along the face of the
bluff over time (Sunamura, 1983). Theair photosweredifficult to interpret becausefalling treesand
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slumping blocks partially obscurred the toe of the bluff. For thisreason, the surveyed value of 0.15
m/yr was extrapolated to aretreat distance of 15 m by 2100. (Table 2.1) (Figure 2.3)

River

Presumpscot |

Gilsland Farm, Falmouth, Maine
MHW

MHW

¥ Saltmarsh
— — - MLW Channel
Tidal Flat
T2 0om 100 Year
/ ~——— 20m Shoreline Position
H Historic or Archaeologic
1) 1000 resource
Sources: 5 M3 Marine Habitat of National
Maine Inland Fisheries and Wildlife SCALE IN FEET Significance

National Wetland inventory Maps
Maine Atlas of Natural, Historical, and Archaeological Features

W3

High Value Wetland Habitat

This Map is a graphic representation and should not be used for
detailed measurement. Point locations are approximations only.

Figure 2.3. Projected shoreline change at Gildand Farm, Falmouth, Maine. Mapping was limited to the area
surrounding Gilsland Farm, although the surrounding areais al so depicted. Coastal environmentsafter Timson (1977).
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Figure 2.4. Photograph of Gildand Farm. Site of Traverse 1.

Although the salt marsh isalso eroding in front of the bluff, to the north the marsh appears more
stable. A Spartina alterniflora marsh (low marsh) grades into wetland dominated Spartina patens
(high marsh) followed by Typha sp., Solidago sp. (freshwater marsh), and then upland plants. The
transition from halophytes to freshwater plants was gradual, so survey traverse 2 was begun at the
contact between the wetland and a mowed field. This traverse was aligned directly up the axis of
the valley, the gentlest slope in the area. As aresult, the distances to the 0.5 m, 1.0 mand 2.0 m
elevationswere more than 3 timesthat observed in traverses 3 and 4, a ong the steeper western wall
of the valley. (Figures 2.3, 2.6, 2.7, 2.8) The greatest extent of submergence over dry upland is
estimated at almost 75 m up the valley axis. (Table 2.1)

Becauseof irregularitiesin the slope of theland, arange of distancesto thethree elevationswere
observed and recorded. (Table 2.1).
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Figure2.5. Traverse 1, Gilsland Farm. Traverse 1 islocated on Figure 2.3.
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b. Impact Assessment
1) Upland Impacts

The mapped study area at Gilsland Farm included approximately 50 acres of dryland, 25 acres
of adjacent salt marsh and alarge expanse of tidal flats. Estimates of the loss of upland according
to sea-level rise scenarios are as follows:

S mrise 1.0mrise 2.0m.rise

Dryland Lost 3 acres 5 acres 14 acres

2) Valueof Land/Structures

A quantitative analysis of the monetary value of anticipated |osses at this site was not possible.
Thissiteisunlike the others considered in thisanalysisin that it is not developed, and is owned and
operated by Maine Audubon as a sanctuary and field office. Gilsand Farm has extreme local,
regional, and possibly statewide significance as a recreational, educational, historic/cultural, and
pristine resource. It was selected as a study site because of its accessibility for field investigations,
and isillustrative of probable impacts on similar, developed sites.

3) Wetland Impacts

Wetland and marine habitats of high quality and national significance exist at this site, part of
alarge system of wetlands and tidal flats that comprise the Presumpscot River Estuary. The US
Environmental Protection Agency (USEPA) has been aleader in studying the possibl e effects of sea-
level rise on salt marshes (Titus, 1987, USEPA, 1989). Drawing on those studies, researchers
understand that salt marshes adjust to sea-level rise by expanding inland and towards the water and
increasing in elevation through accumulation of sediments and plant biomass. In general, marshes
will expand when sedimentation exceeds submergence, will maintain if sedimentation balances
submergence, and will drown when sediment supply and accretion is less than the rate of coastal
submergence (Sea-level plus subsidence). Besidesthe natural availability of sediment, other factors
such as slope of adjacent uplands, the presence of coastal engineering structures, the armoring of
bluffs and banks limiting the amount of available sediment, and the rate of sea-level rise all affect
the ability of marshesto migrate landward to keep pace with accelerated sea-level rise. Inaddition,
marshesthat have been fragmented by land devel opment or otherwise degraded by humaninfluences
will have diminished ability to migrate (U.S. Congress, Office of Technology Assessment, October
1993.) Figure 2.9 (Titus, 1986) illustrates these various scenarios of wetland change.

The USEPA has sponsored numerous studies which modelled anticipated wetland changes due
to global warming in different regions (Barth and Titus, 1984, Park et a., 1989, Titus and Greene,
1989, USEPA, 1989). In different areas of the country, studies have documented that marshes have
been able to keep pace with more gradual, historic rates of sea-level rise (e.g. 2.4 mm/yr in
Charleston, South Carolina, 1 cm/yr in Louisiana). One study (Park, et al. 1989) concluded that
many of New England's wetlands devel oped on poorly drained glacial tills and occur at elevations
above those that could be inundated by sea-level risein the
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Figure2.9. Coastal wetlands have kept pace with the slow rate of sealevel rise that has characterized the last severa
thousand years. Thus, the area of wetlandsincreased as new landswereinundated. If inthefuture sealevel risesfaster
than the ability of thewetlandsto keep pace, thewetland areawill decline. Construction of bulkheads or dikesto protect
developed areas would prevent new wetlands from forming inland, resulting in atotal l0ossin some areas.

Source: Titus (1986).

next century. Researchers (Armentano and Park et al., in Titus, 1987) concluded that under a
scenario of accelerated sea-level rise of 1.4 m by 2100, the general response of New England
wetlands would be expansion into freshwater areas, or expansion onto unprotected adjacent
undevel oped lowland, dunes or beaches (especially in areas less than 3.5 m or 10 ft. in elevation).
Inthismodelling exercise, |osses of marsh dueto expansion of tidal flatswere small or compensated
for by expansion of the salt marsh. In contrast under the high scenario of accelerated sea-level rise
of 2.2 m by 2100, in sheltered places with steep slopes and cliffs (such as one of Park's study sites
in Jonesport, Maine), the projected rise inundated salt marshes. In these areas, despite Maine's high
tidal range, which favors the maintenance of marshes, there is little lowland to be inundated and
colonized by marshes. A relatively low rate of accretion (2mm/yr), typical of New England salt

marshes was assumed in these studies. _ . o N
Giventheinformation discussed above, and lacking the ability to conduct expensive, site specific

studies of coastal marshes in Maine, this study assumes that (provided there are no physica
constraints to landward movement and excepting areas of steep slope), the marsh surrounding
Gilsland Farm (and other salt marshes covered in this study) will migrateinland in equilibrium with
the .5 meter and 1.0 meter levelsof accelerated sea-level rise. Under the extreme case of aprojected
2.0 meter rise by 2100, losses of coastal wetlands might be anticipated. However, as noted above,
Maine's coastline is more typically relatively steep and bedrock-dominated, thus, due to physical
constraints and steep slopes, it is expected that a change in shoreline position will frequently result
inamuch smaller area of new marsh creation. No assumptions were made about the quality of the
habitat provided by the newly created wetlands.
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4) Extent of Similarly Situated Land in the Region

Salt marsheswith associated mudflats make up morethan 20% of the coastline of thelarger Saco
Bay/Casco Bay region. NOAA estimates that there are 2,900 acres of salt marsh in the Saco Bay
estuary and 2,400 acres within the Casco Bay estuary (U.S. Department of Commerce, 1991).

A more accurate assessment of wetland impacts for the region would require more site specific
analysis of different slope conditions, sediment availability, and the extent of shoreline armoring,
because protection of private lands by construction of shoreline protective measures will preclude
migration and result in wetland losses. However, national studies, broken down by region, have
been prepared which may provide additional information. Titus and Greene (in USEPA, 1989)
expanding upon Park's assessment of New England wetland losses (Park et al., 1989), estimated that
between 15% and 17% of coastal wetlands could be lost if all of the shoreline was protected with
bulkheads or similar structures; similarly they estimated between 6% and 10% of New England's
coastal wetlands could belost if only already devel oped shoreline areaswere protected. If shorelines
are able to retreat naturally, losses would be smaller, and in certain conditions, there might be a
possible net gain of wetlands.

Using these estimates, wetland losses for the Casco and Saco Bay region, would be projected as
follows:

Table 2.2. Range* of Potential Wetland L ossesfor Region

Natural Migration Developed Areas Protected All Shores Protected
(1-5% loss) (6-10% loss) (15-17% loss)
Saco Bay 29-145 ac. 174-290 ac. 435-493 ac.
Casco Bay 24-120 ac. 144-240 ac. 360-408 ac.

* Range represents estimates for .5 meter, 1.0 meter, 2.0 meter sea-level rise scenarios.

5) Analysis

This site highlights the importance of protecting the ability of marshes to migrate to keep pace
with rising sealevel. In developed areas, there will be pressure to harden the shoreline to protect
public and privateinvestment. Much more research is needed on the relationship of marshesto sea-
level rise in Maine. According to a recent newsletter of the Wells Estuarine Research Reserve
(Dionne, 1993), marshes in the northeast are beginning to show signs of changes in zonation from
high marsh to low marsh, indicating impacts by changing water levels and variations in available
mud supplies.

Gildand Farm is also one of the two mapped sites in the study areato contain eroding bluffs.
If this were a developed site, a projected bluff retreat of .15 meters per year (about .5 ft/yr) or 15
meters by 2100 (49.2 ft) would be cause for concern.
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2. Bungunac Bluff-Wharton Point
a. Shoreline Position

The coastline from Bungunac Bluff to Wharton Point forms the northwestern corner of Casco
Bay. (Figure 2.2) Bluffs of glacia-marine sediment greater than 10 m high are common at
Bungunac Bluff and decreaseto agentle slope covered by salt marsh north of Wharton Point. Where
they are exposed to waves from the southwest, the bluffs are fronted by a mudflat and are very
unstable. (Figures2.10, 2.11) Asat Gilsland Farm, large trees and blocks of slumping debris are
common along the bluff face. (Figure 2.12) The surveyed retreat rate between 1985 and 1988
averaged 0.45 m/yr with astandard deviation of 0.16 (Smith, 1990). This compares favorably with
rates evaluated from historic photographs of 0.52 m/yr between 1940 and 1972, and 0.89 m/yr
between 1972 and 1986, with standard deviations of 0.28 and 0.58, respectively (Smith, 1990). The
predicted shoreline reflects the surveyed retreat rate of 45 m for the year 2100. (Table 2.1)

To the northeast of Bungunac Bluff, wave exposureis reduced, and a salt marsh protects bluffs
from direct wave attack. (Figures2.10, 2.14) Here, the surveyed retreat rate was 0.26 m/yr with a
standard deviation of 0.26. In historic photographs the bluff was obscurred by shadows from
overhanging trees and no longer-term eval uation was possible (Smith, 1990). The projected retreat
distance hereis26 m. (Table 2.1)

At Wharton Point no bluff erosionisoccurring, and the salt marshislocally expanding out across
thetidal flat (Smith, 1990). (Figure 2.13) Thisislikely to continue into the next century because
mud eroded from eleswherein thebay isapparently collecting at the upper end of Maquoit Bay (Hay,
1988).

b. Impact Assessment
1) Upland Impacts

The mapped study area in Maquoit Bay included about 100 acres of dryland and 25 acres of
wetland. Extensivetidal flats also occur all along this shoreline. The mapped 100 year shoreline
position resultsin aloss of about 18 acres of upland.

2) Valueof Land/Structures

While the area affected by sSlumping bluffs is usually small and localized, individual property
owners can be greatly impacted by shifting shorelines. In the Bunganuc Point study area, two
properties are currently experiencing land loss. Five homes may beimpacted over the study period.
Town of Brunswick 1988 assessment recordsval uethe Bunganuc Landing Road properties(fiveacre
lots with substantial homes) at between $140,200 to $310,100. Two properties at Wharton Point
mapped transect are valued at $199,600 and $248,500.

3) Wetland Impacts

Mudflats and wetlands in Maguoit Bay are among the most productive in the region, and are
rated of national significance with high habitat values. In Bunganuc Point, there will be dlight
wetland losses, as lump material from bluffsis periodically dumped on the marshes. At Wharton
Point, marshes are growing seaward into mud flats due to transport of Maguoit Bay mud supplies
to this area.
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Figure 2.10. Projected shoreline change map at upper Maquoit Bay, Maine. Coastal Environments after

Timson (1977).
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Figure2.11. Traverse 1, Bungunac Bluff, Brunswick, Maine. Traverse 1 islocated on Figure 2.10.

Chapter Two 2-20 Vulnerability of Maine Stesto Accelerated Sea-Level Rise



Originally published September 1995 by the U.S. EPA Office of Policy, Planning, and Evaluation

Figure 2.12. Photograph of Maquoit Bay shoreline. Site of Traverse 1.

Figure 2.13. Photograph of Maquoit Bay shoreline. Site of Traverse 2 islocated in forested areain distance.
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4) Extent of Similarly Situated Land in the Region

Although bluffs make up only about 3% of the total shoreline of the region, much of the area's
suburban shoreline from the Presumpscot River in Falmouth to the Harraseeket River in Freeport
is supported by bluffs of sand or mud. Mackworth Island, Brunswick, and the Casco Bay islands
also have isolated bluff areas.

Impacts associated with eroding bluffs are confined to a smaller area than the widespread
inundation associated with the impact of rising seas on other coastal environments. Typically,
impacts will be experienced only by adjacent landowners who have built close to the bluff line.
There are no known major built features other than residences threatened by bluff erosion in the
region.

However, asmany as 200 homesin the region may be affected by the range of shoreline positions
projected during the study period. Property assessment datawas not gathered for the region, but the
average value of individual properties in the Bunganuc Landing area may provide a useful
comparison for the region.

5) Analysis

The Bunganuc area highlights the fact that bluff environments, while not directly affected by
rising sealevel, areunstable and dynamic areas. Clearing vegetation toimproveviewsor attempting
to stabilize the slopes with gravel or other materials increases the threat of erosion.

Relatively recent devel opment has occurred in these areas despite the existence of local and state
land use and environmental regulations. This pointsto possible inadequaciesin those laws, lack of
knowledge about bluff shoreline processes, the need for more data on bluff behavior, and the need
for public education about shoreline processes and slope maintenance.

It is generally not feasible to stabilize eroding bluffs; aretreat from the affected areais usually
the only solution. Homes that are currently threatened have experienced loss of usable yard space
and have moved septic systems away from the eroding bluff edge. Soft technologies such as the
planting of vegetation at the base of the bluff only slow rates of erosion. Due to the steepness of
some of these areas, hard structures, such as riprap, to protect individual properties would be
prohibitively expensive. Use of hard structures to stabilize bluffs would also have significant
environmental costsdueto theinterferencewith transfer of sediment from bluffsto coastal wetlands.

3. Winnocks Neck
a. Shoredline Position

Winnocks Neck, Scarborough is a peninsula extending into the Scarborough River salt marsh.
(Figure2.15) The Neck isbounded by the Nonesuch River and Mill Brook to the east and west, and
by the Scarborough River to the south. (Figure 2.16) The peninsulais supported by bedrock more
than 30 m high (90 feet) which is mantled by till and glacial-marine sediment. Within the marsh
many small "islands’ of glacigenic materia (like Plummer Island) project above the marsh surface
and are being slowly drowned by the marsh asit grows upward with rising sealevel. (Figure 2.18)
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Three traverses were selected to evaluate changes in the shoreline as a consequence of future
submergence. Traverse 1 extendswest from the Nonesuch Marsh and parallel to the Plummer Island
Rd. Thereis adistinct topographic and vegetative break from a Spartina patens-dominated high
marsh to afreshwater marsh with Typha sp which was used as higher highwater. (Figure2.17) The
0.5 m elevation averaged 26 m from higher high water, but most of this distance was across the
freshwater marsh. (Table2.1) The 1.0 and 2.0 el evationswererelatively closer to higher high water
because the traverse steepened up a partly mowed hillside. (Figure 2.18)

Traverse 2 passes over a narrower part of the peninsula where the topographic relief was less.
(Figure 2.20) Although the distance to the 0.5 m elevation was less than at traverse 1, the land
flattened out and the distance to the 2.0 elevation was twice as far as at traverse 1. If the traverse
were extended along aroad into asmall subdivision, the distance to the 2.0 m elevation was greater
than if the traverse (Figure 2.19) went through the more uneven ground of the adjacent forest.
(Table 2.1).

Traverse 3 extends up the western side of the peninsulafrom the Mill Brook marsh. (Figures
2.16, 2.21) Thereisadistinct topographic break at the landward edge of the Spartina patens salt
marsh whichisconsidered higher highwater. Theupland beyond thisisforested, but relatively steep
asintraverse 1. The 2.0 m elevation occurs hear Sandy Point Road, and a hill with houseson it rises
on the opposite side of theroad. (Table 2.1)

Becauseof irregularitiesin the slope of theland, arange of distancesto thethree elevationswere
observed and recorded. (Table 2.1)

b. Impact Assessment
1) Upland Impacts

The mapped study area at Winnock's Neck included about 275 acres of developed upland and
adjacent salt marsh. Upland losses are projected as follows:

Smrise 1.0mrise 2.0m.rise

Dryland Lost 23 acres 43 acres 66 acres

Most of the areais devel oped with large-lot, "upscal€", single family structures, whose backyards
gradually fadeinto the adjacent marsh. Thelow and medium sea-level rise scenarioswouldinundate
the shores at greater or lesser levels depending on the steepness of the slope. Because sea-level is
predicted to rise over aprolonged period of time, impact on these properties will also be gradual, as
the wetland-upland edge migrates inland, resulting in a net loss of usable backyard area for these
homeowners, and over time, compl ete conversion of the affected area to salt marsh. Under each of
the sea-level rise scenarios, the most apparent changes in shoreline position occur at the terminus
of the peninsula. The 2.0 meter rise boundary breeches the road that provides access to the end of
the peninsula. Over the very long term, Winnock's Neck will become an island surrounded by
marsh, similar to the existing pattern of small islands scattered throughout the marsh.
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Figure2.15. Map of Saco Bay with location of study sites enclosed by boxes.
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Figure2.17. Traverse 1, Winnocks Neck. Traverse 1 islocated on Figure 2.16.
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Figure 2.19. Photograph of Winnocks Neck. View down road into subdivision at Traverse 2.

Chapter Two 2-28 Vulnerahility of Maine Stesto Accelerated Sea-Level Rise



Originally published September 1995 by the U.S. EPA Office of Policy, Planning, and Evaluation

SI919IA] UL 1Yoy E

T T T

-3

Spartina
patens

10

Q
.:J'E
o <
22
% Sh 38
2 80 235 1. .
o = 28 R 5
) 8 E"l‘ 1 =z
S 0 BT ox 1z
= 2 y
X — » 1 &
= < 2% ¥ £
Q £ a
v S
1o
iy
! > :
| 5 ]
'Uo k
o ZE 3
€ ] RE :
= L2
8= i
% ‘:'A
[ 3]
5 g€ -
£34
S oo g
g EQ
Py
03?5
= - 2
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Figure2.21. Traverse 3, Winnocks Neck. Traverse 3islocated on Figure 2.16.
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2) Valueof Properties

The majority of properties at risk are located at the terminus of the Winnock's Neck peninsula,
where shoreline slopes are more gradual, and a network of cul-de-sacs (not shown) wind through
developed lots. According to Scarborough assessor'srecords, the value of land and buildingsinthis
areaisabout $7.2 million. The assessed value of structures (excluding land) in the arearangesfrom
$100,000 to $180,000, while lots range in value from $78,000 to $110,000.

3) Wetland Impacts

The predominant natural featurein Winnock's Neck is the valuable marsh land surrounding the
peninsula at the confluence of the Scarborough River and the Nonesuch Rivers. Marine habitat in
this area is rated of national significance, while wetland habitats are also of high value. For a
summary of potential wetland impacts, see the discussion under the Gilsland Farm study area.

4) Extent of Similarly Situated Land in the Region
(See discussion under Gilsland Farm study area.)
5) Analysis

Winnock's Neck illustrates the dilemma of migrating marshlands. In order to alow wetlandsto
survive an accelerated rise in sea-level, they must be allowed to migrate inland. This causes a
conflictin wetland edge areas that have been developed. Adjacent property ownerswill be tempted
to keep wetlands at bay by hardening of their shoreline.

Recent debates concerning state-mandated shoreland zoning have included disagreement over
what is considered an adequate width of protective buffer between wetlands and adjacent
development. Wetland setbacks have typically been static boundaries based on that "critical edge’
required to preserve the wetland's value for wildlife habitat. In order to preserve valuable wetlands
(for a variety of functions, habitat, flood retention, etc.) and to minimize future property losses
accruing from migrating wetlands, zoning and subdivision standards should begin to consider
wetlands as dynamic systems, with setbacks sufficient to accommodate anticipated changes in
shoreline position.

4. Old Orchard Beach

a. Shordline Position

Old Orchard Beach is located between Saco and Scarborough on the longest unbroken stretch
of beachinMaine. (Figures2.15, 2.22) The beach possesses awide berm and low-tide terrace, but
most of the original sand duneswere leveled in the 19th century to construct hotels. (Figures 2.23,
2.24) Landward of the former dunes are a mixture of lowlands and higher rocky areas, and
occasionally rock outcrops are observed on the beach.

The0.5m, 1.0 m, and 2.0 m shoreline positionsat 150 m, 300 m, and 600 m, respectively, reflect
the uneven back-barrier terrain by projecting into the swampy areas and outward at the rocky hill.
(Table 2.1) This depiction assumes that no new sand from the Saco River or elsewhere within the
system is supplied to the beach in the next century, and neglects the impact of the two 1.3 m
diameter sewage pipes under the dunes.
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In addition to the shorelines predicted on the basis of the modified historical method, a 100 year
shoreline supplied by the Town of Old Orchard Beach is depicted. It was produced as part of a
permit application to locate a stormwater pipeline beneath the beach. Since there has been no more
than 18 m of shoreline fluctuation mapped with certainty over the past century, thislineisdrawn 18
m landward of the high water line.

b. Impact Assessment
1) Upland Impacts

Development adong Old Orchard's coast today is quite varied; high density, high rise
condominium structures are intermixed with cottage style homes, commercial establishments, and
seasonal dwellings. The mapped study area includes the heart of OOB's development district,
including The Pier, the East Grand Avenue (Route 9) business strip (motels, restaurants,
amusements), numerous Town facilities and part of the downtown area.

The mapped study areaincluded about 270 acres of upland. Projected losses of dryland are as
follows:

Smrise 1.0mrise 2.0m.rise

Dryland L osses 80 acres 135 acres 169 acres

The.5 meter scenario potentially inundates all beachfront devel opment and Grand Avenueto the
railroad tracks. Thisareaincludesan amusement park, arcades, retail shops, motels, restaurants, and
high density residential structures. Other built features at risk under this scenario include the
network of sewer lines and the new stormwater outfall.

In addition to the devel opment inundated by the .5 meter rise described above, the 2.0 meter rise
scenarioswould threaten town facilities such asasmall park, tennis court, library, public restrooms,
and parking lots. This area has been targeted for public and private improvements as part of an
ongoing community revitalization, and discussed in further detail in the following section.
Additionally, the 2.0 meter rise would also impact a small, lowlying area of moderate density
residential development to thenorth. Dueto the small differencein theland areacovered by the 1.0
and 2.0 meter scenarios, impacts associated with the 1.0 meter rise were not analyzed separately, but
most impacts identified with a 2.0 meter rise would aso occur with a 1.0 meter rise.

2) Valueof Land/Structures

According to information provided by the Old Orchard Planning Office, the value of land and
buildings within the mapped .5 meter inundation area is about $32.4 million. It should be kept in
mind however, that the mapped study site includes only a portion of Old Orchard's devel oped
shoreline. If a.5 meter sea-level rise scenario was anticipated al aong Old Orchard's shoreline, the
value of potential property losseswould greatly increase. For example, to the north of the mapped
study areatowards Pine Point, there are 6 high-rise condominium structures containing atotal of 251
units (7-8 stories high, 28-55 units each) located directly on the beachfront. A current value
assessment for these propertiesis $35,347,600.
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Figure2.22. Projected shoreline change map for Old Orchard Beach. The projections from this study are compared
with that of the Town (Timson et al., 1992).
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Figure 2.24. Photograph of the Old Orchard Beach area. Ground plot from near the study area.
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Figure2.25. Traverse 1, Old Orchard Beach, Saco Bay. Modified from Timson et al., 1992).
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The 2.0 meter scenario potentially impacts an additional areaof mostly residential development,
assessed at $6.9 million. Because the 1.0 meter boundary was substantially similar to the 2.0 meter
boundary in high-density areas, data on assessed value of these properties was not separated from
figures gathered for the 2.0 meter analysis.

According to the Old Orchard Beach Planning Office, recent public improvements in the
waterfront and downtown area represent about $3.9 million in investment (see Table 2.3 below).

Table 2.3. Recent Public Improvements—OIld Orchard Beach

Project Year Completed Source of Funds Cost
1. Pumping Station 1991/2 Local $1,100,000
2. Stormwater Outfall 1993 Loca $800,000
3. Tax Increment 1993 Local, MDOT, Job $2,000,000
Finance District Bond
Improvements
TOTAL PUBLIC INVESTMENT $3,900,000

Of the public improvementslisted in Table 2.3, thefirst two projects|listed would be potentially
affected by the .5 meter sea-level rise scenario. Also at risk under this scenario, is the network of
sewer lines constructed under the dune system in the 1980's. No costs were available for the sewer
project. Thetax increment finance district investments listed above were completed throughout the
downtown development district. Only aportion of these improvementswill be threatened by the .5
meter rise scenario.

Table 2.4. Tentative Public and Private Improvements—OIld Orchard Beach

Project Anticipated Completion Possible Sources Cost
of Funds

1. Ocean Outfall/Sewer Treatment NA Local, federa $4,500,000
2. Train Station 1994/5 Federal $200,000
3. Proposed New Pier NA Private NA

4. Boardwalk 1995/6 Fed., MDOT, Local NA

5. Retail Complex NA NA NA

6. Memoria Park Improvements NA NA NA

7. Construction of New Chamber NA Private NA

Building

NA = Information not available.

Chapter Two 2-36 Vulnerability of Maine Stesto Accelerated Sea-Level Rise



Originally published September 1995 by the U.S. EPA Office of Policy, Planning, and Evaluation

Table 2.4 provides alist of tentative projects that are currently under preliminary discussion in
the Old Orchard downtown and shorefront area. Note that funding sourcesfor these projects are not
secure, in some cases voter approval of bond issues will be necessary.

Of the public and private projects under discussion, listed in Table 2.4, the ocean outfall/sewer
treatment improvements, the pier, and the boardwalk would be potentially affected under the .5
meter sea-level rise scenario. Improvements associated with the downtown revitalization effort
(Depot Square Arearedevel opment), including the passenger train station, infill retail development,
park improvements and new construction to housethe Chamber of Commercefall withinthe 1.0 and
2.0 meter sea-level rise boundaries.

3) Wetland Impacts

A series of small wetlands are just outside of the 2.0 meter rise boundary.
4) Extent of Similarly Situated Land in the Region

(See discussion under Camp Ellis/Ferry Beach, Chapter Three.)
5) Analysis

Of all the sites covered in thisanalys's, the potential impacts of sea-level risein this study area
are perhaps the greatest. Given the nature of the existing development, and the reliance on beach-
related tourism, sea-level rise potentially threatens the basis of the local/regional economy and the
roots of the cultural identity of Old Orchard. Thelevel of public and private investment here may
test the State's determination to adhere to its retreat policy and current ban on construction of
seawalls.

This site illustrates the extreme danger associated with eliminating natural protective features
and building within the sand dune system without appropriate setbacks from high hazard areas. It
also highlights the dilemma associated with alowing public investment in infrastructure in
unprotected beach environments. A sewer line was located in the sand dune system in 1980's to
serveexisting and planned devel opment—devel opment that now appearsto bethreatened withinthe
100 year study horizon.

Thissitealsoillustratestheneed for provision of reliable dataconcerning coastal hazards to local
and state decisionmakers, and agreement regarding what methodol ogies areacceptablefor projecting
future shoreline positions. Old Orchard Beach's estimate of the 100-year shoreline position (based
on the maximum amount of shoreline fluctuation that had been mapped with certainty over the
previous century) is quite different than the shoreline position mapped for thisanalysis using ageo-
historical approach.

4. Pine Point
a. Shoredline Position

Pine Point is a northward-projecting spit bordering the Scarborough River inlet. (Figures2.15,
2.26) Thisspit wasformerly abarrier island before therailroad line closed thetidal inlet inthe 19th
century (Farrell, 1972). Possibly because of sand by-passing that inlet, the Scarborough River inlet
began to narrow and fill with sand, and the COE constructed a jetty at the inlet entrance in the
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1960's. That jetty now traps sand derived from the south, and sandy spoils from the dredging of the
tidal channel have aso been placed on Pine Point. For these reasons the beach has grown seaward
at arate averaging 2.5 m/yr between 1976 and 1991. (Figure 2.26) Beach growth has been greater
near the influence of the jetty than to the south, where little growth has occurred. Because of the
growth of this beach residential development also grew since the 1960's, and the entire area is
covered with residences and commercial buildings. (Figure 2.27)

If the assumption of continued beach progradation dueto an influx of sand from the south holds,
a0.5mrisein sealevel will not result in any retreat of the shoreline, rather in a 100 m advance at
Traverse 1. Growth will belessto the south. Evenal.0 mrisein sealevel will only resultin 50 m
of retreat at Traverse 1 if sand sources to the south persist. A 1.0 m rise of the sea, however, will
lead to a breach in the barrier at the southern end of Pine Point where growth is not presently
occurring. An extreme rise of the sea by 2.0 m will lead to 350 m of retreat at Traverse 1, and
complete destruction of Pine Point. A hypothetical realignment of the beach is depicted as the 2.0
m shoreline. (Figure 2.25)

b. Impact Assessment
1) Upland Impacts

The Pine Point study area included about 630 acres of land, with dryland accounting for
approximately one-half of that total, and the Scarborough Marsh accounting for the balance of the
site. Loss of dryland associated with various rates of sea-level rise at Pine Point are projected as
follows:

Smrise 1.0 mrise 2.0m.rise

Dryland Lost (gained) (25 acres) 83 acres 315 acres

2) Valueof Land/Structures

According to the Town of Scarborough's assessor's records, the val ue of propertiesinundated in
the 1.0 meter rise scenario is estimated at roughly $32 million. In addition to properties|ost, costs
associated with 1.0 meter sea-level rise would also include bridge/road improvements to maintain
accessto Pine Point. At the 2.0 meter rise, the value of land and buildings at risk in the Pine Point
study area would be $50.2 million.

3) Wetland Impacts

Natural featuresthat could potentially be affected by rising sea-level and changesin Pine Point's
shoreline position include nationally significant marine habitats, and the high value wetland habitat
associated with Scarborough Marsh. Given the study assumptions described earlier in this chapter,
Scarborough Marsh would probably not suffer any net loss immediately (assuming that the marsh
could migrate landward unimpeded). Scarborough Marsh, because of itslarge contiguous massand
healthy state would probably migrate more easily than smaller, fragmented wetlands. Higher rates
of sea-level rise (i.e. 2.0 meters) could lead to wetland drowning.
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Figure2.27. Traverse 1, Pine Point, Saco Bay. Survey line from Fink (personal communication 1992).
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Figure 2.29. Photograph of the Pine Point area. Ground photograph of the study area at Pine Point.
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Figure2.26. Projected shoreline change map for Pine Point, Saco Bay. Note that the barrier beach may be breached
by atidal inlet at the 1.0 m projected shoreline. At the projected 2.0 m shoreline, the entire barrier is profoundly
altered, and the shape of the shoreline projection is highly speculative. Coastal environments after Timson (1977).
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4) Extent of Similarly Situated L and

(See discussion under Camp Ellis/Ferry Beach section of this chapter.)
5) Analysis

Since lots sizesin Pine Point have been increasing substantially due to accretion, theoretically,
there could be acorresponding change in the allowable density for those accreting | ots, allowing for
redevelopment to multi-family units. Thus, the Pine Point site analysis rai ses the question of how
to treat areas along Maine's shoreline that are accreting in the short term, when geol ogists suspect
that these areas are subject to change over the long term. Maine's Sand Dune Rules attempt to deal
with thisissue by requiring analysis of possible shoreline changes over a100 year planning horizon.

5. Other Predominant Coastal Types

Two other coastal types are characteristic of portions of the shoreline of Maine, but were not
mapped for this study by Maine Geological Survey: urban engineered shorelines and rocky shores.
Expected impacts are discussed briefly, below.

a. Urban Engineered Shorelines
1) Upland Impacts

The Fore River section of the Portland waterfront was also evaluated for possible impacts of
accelerated sea-level rise, athough site features were not mapped. Since the engineered shoreline
in this areais built up to 2 meters above mean high water in most locations, sea-level rise alone
probably will not affect the shoreline position along the Portland waterfront. As has been the case
in the past, property owners will probably continue to raise the height of their shoreline structures
gradually over time, or in response to crisis flooding.

2) Extent of Similarly Situated Land

Only 5% of the region's shoreline consists of urban, engineered waterfront. In theregion, only
the Portland/South Portland waterfront, and asmall areain South Freeport have urban, "unmovable’
shorelines.

Water dependent businesses (those that must be located on, or adjacent to oceans, bays, and
estuaries) are prevaent in this area and include fisheries, fish processors, ship builders, water
transportation support facilities and others that rely on a waterfront (or in-water) location. These
businesses and industries stand to be affected by sea-level risein at least two ways. by changesin
the productivity of marine habitats and wetlands, and by impacts on waterfront infrastructure.
Bigford (1991) notes that typical ports with low-lying structures can expect impacts such as:
increased stresson pilings, piers, docksand el evated structures; loss of accesstowaterfront landings;
flooded utility lines; and loss of coastal landsfor water dependent structuresand uses. In Casco Bay,
Colgan (1990) estimated that more than 2000 employees worked in "coast dependent” indus-
tries/businesses, with the value of that sector's output estimated at more than $104 million.
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Urban services such as sewer treatment and stormwater drainage also may be affected by rising
sea-level. Inthe case of sewer plants and outfalls, sea-level rise may result in inundation of plants,
transmission of untreated sewage into areawaters, and may result in delays getting plants back into
operation. Every municipality in the region has outfalls that may be affected by rising sea-level.

No attempt was made to project costs of worst case property losses or costs associated with
protection strategies for urban waterfronts.

3) Analysis

Although major impacts from a change in shoreline position due to sea-level rise are not
anticipated along Portland's Fore River shoreline, the potential effects of storm surges and the
potential for increased and more widespread flooding along engineered shorelines should be
investigated. A study of potential effects of sea-level rise in Saint John, New Brunswick (Martec
Limited, 1987) found that under a 1 meter rise, what is now the 100 year floodplain would become
the 20 year floodplain. Kana, in studiesof the physical impacts of sea-level risein Charleston, South
Carolina(in Barth and Titus, 1984) concluded that afive-foot risein sea-level would doublethesize
of the ten-year floodplain to the approximate size of the hundred-year floodplain unless additional
levees and seawalls were built. Similarly, Leatherman (in Barth and Titus, 1984) studied changes
in storm surge levels and inland inundation as a result of projected rates of sea-level rise in
Galveston Bay, Texas. Leatherman concluded that a .4 meter rise in sea-level by 2025 would
convert a 75-year storm into a 100-year storm. Under the high scenario of sea-level rise, flooding
associated with a 100 year storm would occur at a 10 year frequency by the year 2075, resulting in
catastrophic damageto the study area. Implicationsof thisresearch for Maine'surbanized low-lying
areas should be further researched. Further studies may reveal the need to make improvements to
existing bulkheads, docks, etc. and may indicate the need for low-lying industries to floodproof
machinery.

b. Rocky Shoreline

Although not considered as a specific coastal environment type investigated in this study, rocky
shores (dotted with occasional, pocket, gravel beaches) comprise more than half of the Casco/Saco
Bay region shoreline. It is not anticipated that accelerated sea-level rise will have a significant
impact on shoreline position along rocky shores. Further study would be needed to determine the
shoreline retreat rates associated with gravel pocket beaches.

6. Summary/Conclusions

Prior studies of shoreline change and coastal erosion in Maine have determined that the
components of Maine's soft coast—coastal sand dune systems, coastal wetlands, and coastal eroding
bluff's—may experience significant coastal erosion and inundation with a continuation of the
historical rate of change. Along sand beaches and coastal wetlands, that erosion and inundation
would be exacerbated by an accel erated rate of sea-level rise associated with global climate change.
Thefindings of projected changein shoreline position by 2100 under the different scenarios for the
study sites, grouped by environmental setting, are summarized in Table 2.5.
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Table 2.5. Composite Result for Study Sites by Environmental Setting

Environmental Setting Sea-L evel Rise Scenarios
Projected Shoreline Change, Retreat in Meters
05m 10m 20m
Salt Marsh 3-35 8-50 17-100
Bluff 15-45 15-45 15-45
Beach 50-150 100-300 200-600

The preceding assessment of the vulnerability of selected mapped areasin Casco and Saco Bays
to accelerated sea-level rise leads to the following general observations:

» Estimates of shoreline change portrayed in thisreport by the three mapped scenarios
are more substantial than previous estimates, which simply projected historic rates
of sea-level rise over a 100 year period. Coastal managers need to understand and
appreciate the differences in the assumptions used in each type of projection.

* The areas most threatened by accelerated sea-level rise are sand beaches and salt
marshes, eroding coastal bluffs are also faced with significant impacts from a
continuation of current erosion.

» Thereisalready significant development inthreatened areas. Population projections
and economic forecasts suggest that pressure for coastal development will continue.

» Existing and projected levels of public and private investment, and the value of
recreational beaches may lead to attempts at extensive "solutions’ to "control” sea-
level rise.

» The extent of development in unstable areas, and the probable impacts associated
with accelerated sea-leve rise in the study area, suggest that current land use and
environmental |aws may beinadequate to deal with issues such aswetland migration
and eroding bluffs.

* Thereisaneed for additional study on: the potential impacts on fisheries and habitat
associated with accelerated sealevel rise, wetland migration, and storm
surges/flooding.

» Thereisaneed for increased public education for local officials and existing and
future residents on the topic of shoreline dynamics and methods for devel oping and
living safely in coastal environments.

Chapter Two 2-44  Vulnerability of Maine Stesto Accelerated Sea-Level Rise



Originally published September 1995 by the U.S. EPA Office of Policy, Planning, and Evaluation
E. REFERENCES

Armentano, T.V., Park R.A., and Cloonan, C.L. 1988. "Impacts on coastal wetlands throughout the
United States." In Greenhouse Effect, Sea-Level Riseand Coastal Wetlands. Ed. J.G. Titus, 87-128.
Washington, DC: EPA.

Barth, M.C., and Titus, J.G., eds. 1984. Greenhouse effect and sea-level rise: a challenge for this
generation. NY:Van Nostrand/Reinhold.

Belknap, D.F., Shipp, R.C., Stuckenrath, R., Kelley, J.T., and Borns, H.W. 1989. Holocene sea-level change
in coastal Maine. Maine Geological Survey Bulletin 40:85-106.

Bigford, T.E. 1991. "Sea-level rise, nearshore fisheries and the fishing industry.” Coastal Management
19:417-437.

Bruun, P. 1962. "Sea-level rise as a cause of shore erosion." Journal of Waterways Harbors Division.
88:117-130.

Colgan, C. 1990. The economic value of Casco Bay. Augusta, ME: Maine Coastal Program.

Dionne, M. 1993. "Sea-level rise threatens northeast salt marshes.” In The Wells Reserve/Laudholm Trust
Newsletter (Spring 1993).

Farrell, S. 1972. "Present coastal processes, recorded changes, and the post-Pl eistocene geol ogic record of
Saco Bay, Maine." Ph.D. thesis, University of Massachusetts, Amherst.

Fossum, D. Assistant Town Planner, Old Orchard Beach. Personal communication.

Hay, B. 1988. "Therole of varying rates of local relative sea-level change in controlling the Holocene
sedimentol ogic evolution of northern Casco Bay, Maine." Masters Thesis, University of Maine, Orono.

Kelley, J.T., Belknap, D.F,, Jacobson, G.L., and Jacobson, H.A. 1988. "The morphology and origin of salt
marshes along the glaciated coastline of Maine." Journal of Coastal Research 4:649-665.

Kelley, JT., Kelley, A.R., and Pilkey, O.H. 1989. Living with the coast of Maine. Durham, NC: Duke
University Press.

Kelley, J.T., Dickson, SM., Belknap, D.F,, and Stuckenrath, R. 1992. "Sealevel change and the
introduction of |ate Quaternary sediment to the southern Maineinner continental shelf." Ed. J. Wehmil-
ler and C. Fletcher. Quaternary Coasts of the United States. Soc. Econ. Paleo. and Mineral ogists, Spec.
Pap. 48:23-34.

Lane, P. and Associates. "Preliminary study of the possible impacts of a one-metre rise in sea-level at
Charlottetown, Prince Edward Island” for Climate Change Digest, Downsview, Ontario.

List, J.H., Jaffe, B.E., Sallenger, A.H. 1991. "Large-scale coastal evolution of Louisianas barrier islands.”
Coastal Sediments '91 pp. 1532-1546.

Maine Department of Inland Fisheriesand Wildlife. 1988. Theidentification and management of significant
fish and wildlife resources in southern coastal Maine. Augusta, ME.

Martec Limited. 1987. "Effectsof aone-metrerisein sea-level at Saint John, New Brunswick and the lower
reaches of the Saint John River" for Climate Change Digest, Downsview, Ontario.

Naylor, A. Former Brunswick Town Planner. Personal communication.

Chapter Two 2-45 Vulnerability of Maine Stesto Accelerated Sea-Level Rise



Anticipatory Planning For Sea-Level Rise Along The Coast Of Maine

Nelson, B. 1979. "Shoreline changes and physiography of Maine's sandy coastal beaches." Masters Thesis,
University of Maine, Orono.

Nugent, M. Codes Officer, Old Orchard Beach. Personal communication.

Park, R.A., T. Armentano, and C.L. Cloonan. 1986. "Predicting the effects of sea level rise on coasta
wetlands. " In Effects of Changesin Sratospheric Ozone and Global Climate. Vol. 4: Sea Level Rise.
Ed. J.G. Titus. Washington, DC:EPA pp. 129-152.

Park, R.A., M.S. Trehan, PW. Mausel, and R.C. Howe. 1989. "The effects of sea level rise on U.S coastal
wetlands.” InU. S. Environmental Protection Agency, 1989. The Potential Effects of Global Climate
Change on the United States: Appendix B: Sea-Level Rise, 1-1 - 1-55. Washington, DC: Office of
Policy, Planning and Evaluation.

Pernetta, J.C., and D.L. Elder. 1992. "Climate, sealevel rise and the coastal zone: Management and
planning for global changes." Ocean and Coastal Management 18(1):137—142.

Pilkey, O.H., R.S. Young, S.R. Riggs, S. Smith, H. Wu, and W.D. Pilkey. 1993. "The concept of shoreface
profile of equilibrium: A critical review." Journal of Coastal Research 9:255-278.

Property assessment staff from Old Orchard Beach, Scarborough, Falmouth, and Brunswick. Personal
communication.

Rosenfeld, H. President, Scarborough Economic Development Corporation. Personal communication.

Shipp, R.C., D.F. Belknap, and J.T. Kelley. 1991. "Seismic-stratigraphic and geomorphic evidence for a
post-glacial sea-level lowstand in the northern Gulf of Maine." Journal of Coastal Research 7:341-364.

Smith, R.V. 1990. "Geomorphic trends and shoreline dynamics in three Maine embayments.” Masters
Thesis, 2 vols., University of Maine, Orono, Maine.

Stewart, R.W., et al. 1990. "Relative sea-level change: A critical evaluation." UNESCO Reportsin Marine
Science 54.

Stokoe, P, etal. 1990. "Implications of climate changefor small coastal communitiesin Atlantic Canada.”
Climate Change Digest, CCD 90-01.

Sunamura, T. 1983. "Processes of seacliff and platform erosion.” In Handbook of Coastal Processes and
Erosion. Ed. PD. Komar. 233-266. Boca Raton, FL:CRC Press.

Timson, B. 1977. Coastal marine environment maps of the Maine coast. Augusta, Maine: Maine
Geological Survey, 1:24,000.

Timson, B., et al. 1992. Application of the Town of Old Orchard Beach to the Maine Department of
Environmental Protection.

Titus, J.G. 1991. "Greenhouse effect and coastal wetland policy: How Americans could abandon an area
the size of Massachusetts at minimum cost." Environmental Management 15(1):39-58.

Titus, J.G., and M.S. Greene. 1989. "An Overview of the nationwide impacts of sealevel rise” InU. S.
Environmental Protection Agency. 1989. The Potential Effectsof Global Climate Change onthe United
Sates: Appendix B— Sea-Level Rise, 5-1 - 5-55. Washington, DC: Office of Policy, Planning and
Evaluation.

Titus, J.G, ed. 1987. Greenhouse effect, sea level rise and coastal wetlands. Washington, DC: U.S.
Environmental Protection Agency, Office of Policy Analysis.

Chapter Two 2-46 Vulnerability of Maine Stesto Accelerated Sea-Level Rise



Originally published September 1995 by the U.S. EPA Office of Policy, Planning, and Evaluation

Titus, J.G. 1986. "Greenhouse effect, sea level rise, and coastal zone management." Coastal Zone
Management Journal 14(3):147-171.

U.S. Army Corps of Engineers (USACOE). 1992. Camp Ellis Beach, Saco, Maine. Section 111
Reconnaissance Report. Waltham, MA: New England Division.

U.S. Environmental Protection Agency. 1989. The potential effects of global climate change on the United
Sates. Appendix B: Sea-level rise. Washington, DC: Office of Policy, Planning and Evaluation.

U.S. Congress, Office of Technology Assessment. October 1993. Preparing for an uncertain climate. Vol.
[l. OTA-O-568. Washington, D.C.: U.S. GPO.

U.S. Department of Commerce, National Oceanic and Atmospheric Administration. 1991. Coastal wetlands
of the United States: An accounting of a valuable national resource. Washington, DC: National Ocean
Service, NOAA.

Weggle, J.R. 1979. A method for estimating long-term erosion rates froma long-termrise in water level.
CERC Technical Aid 97-2. Ft. Belvair, VA: USACOE.

Chapter Two 2-47 Vulnerability of Maine Stesto Accelerated Sea-Level Rise



Anticipatory Planning For Sea-Level Rise Along The Coast Of Maine

Chapter Two 2-48 Vulnerability of Maine Stesto Accelerated Sea-Level Rise



Originally published September 1995 by the U.S. EPA Office of Policy, Planning, and Evaluation

Chapter Three

CASE STUDY:
CAMP ELLIS/FERRY BEACH

A. INTRODUCTION

The analysis in the preceding chapter presents a rough estimate of impacts of a change in
shoreline position for several sites, using readily availableinformation. Clearly, more quantitative
assessments of impactswould be possible given additiona dataor staff resources. Asanillustration
of the potential for more detailed analysis, the research team opted to undertake a more quantitative
assessment of the features at risk from accel erated sea-level rise for the Camp Ellisarea. Thistype
of more quantitative assessment was made possible by the availability of existing data on a
Geographic Information System (GIS). The information presented in this chapter serves as the
foundation for the cost-benefit analysis of aternative response strategies for Camp Ellis, presented
in Chapter Four.

B. SHORELINE POSITION

Camp Ellisis a spit which projects southward into the Saco River in the City of Saco. To the
north it becomes attached to the mainland and is called Ferry Beach. (Figures2.15, 3.1). Thearea,
with the exception of a small state park, is highly developed. Residences are set back among
extensive sand dunes near Ferry Beach, but commercial structures as well as residences cover the
former dunes and crowd onto the beach at Camp Ellis (Kelley et al., 1989). (Figures 3.2, 3.3)

This area has experienced both progradation and erosion in the course of the past century.
Following theinitial dredging of the Saco River, and construction of ajetty at Camp Ellis, the beach
grew seaward. This may have been aresponse to the placement of dredged spoils on the beach,
because in the early 20th century, the new land eroded al ong with many buildingsand arailroad line
(USACOE, 1992).

The USACOE has predicted aretreat rate of about 1 m (3 feet) per year for that portion of Camp
Ellislacking an integrated seawall, and 0.6 m (2 feet) per year for the area behind amassive granite
seawall fronting Surf Street (USACOE, 1992). (Figure 3.4) These predictions are based on
examination of historical mapsand aerial photographs. To date the predictions have been relatively
accurate for the area lacking massive engineering structures,
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Figure 3.1. Projected shoreline change map for Camp Ellis. Mapped shorelines consider only erosion from the ocean
side, not from the Saco River side. Mapped shorelines do not consider the addition of new sand from the Saco River.
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Figure 3.3. Photograph of the Camp Ellis-Ferry Beach area. Undeveloped back dune at Ferry Beach State
Park.
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Figure 3.4. Shoreline change map of Camp Ellis comparing 0.5 m shoreline from this study with U.S. Army Corps of
Engineers predictions. The Army prediction is a continuation of trends up until 1955.
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and one or more houses per year have been lost to the sea. The large seawall on Surf Street has
repeatedly been destroyed by storms aso, but has been rebuilt in the same place, and so no erosion
of the land behind it has occurred. Thereis no longer abeach in front of the wall, however, except
at low tide (Kelley et al., 1989).

The USACOE'sdatado not apply to Ferry Beach, and their predictionsare only shown to theend
of the Surf Street seawall. (Figure 3.4) Although the height of most of the private seawalls aswell
as the Surf Street seawall is greater than 2 m above higher high water (Figure 3.5), in adynamic
beach setting the walls are likely to be undermined or destroyed by waves in the future, and it is
reasonable to assume the beach will retreat. The 150 m, 300 m and 600 m predicted shorelines
associated with the 0.5 m, 1.0 m, and 2.0 m higher sealevels, respectively, reflect this assumption.
(Figure 3.1, Table 2.1) No consideration is given to the impact of sand redistribution as aresult of
the projected sea-level rise, nor of the effect of paved roads, sewer lines and parking lots.

C.IMPACT ASSESSMENT

1. Upland Impacts

Substantial impactsare projected on natural and built features. Figures3.6, 3.7 and 3.8 show the
projected sea-level rise scenarios along with settlement patterns, land use, location of natural
features, and infrastructure. It should be noted that mapped shorelines consider only erosion from
the ocean side, not from the Saco River side. There has been insufficient study of theimpact of sea-
level rise on riversto project shoreline change along the river.

The projected .5 meter sea-level rise boundary is about 150 meters (500 ft.) landward of current
mean high water. Under this scenario, public and private properties at risk include the following:

» 71 acresof land developed with 210 structures
* 2.4 milesof public roads

* 2.3 milesof water lines

* 1.8 milesof sewer lines

* Municipal fire sub-station

o State Park lands

The 1.0 meter sea-level rise projection creates anew land/sea boundary about 300 meters (1,000 ft)
from current mean high water. Features at risk under this scenario include the following:

» 133 acres of land, developed with 334 structures
* 4.25 miles of public roads

e 3.6 miles of water lines

e 3.4 milesof sewer lines

e Firesub-station

o State Park lands

Chapter Three 35 Case Sudy: Camp Ellis/Ferry Beach



Anticipatory Planning For Sea-Level Rise Along The Coast Of Maine

B Ste-Owned Lands
[T Residential

| Multiple Family
[ commercial

] Privately-Owned Parkiig
] Religious

1 Ciy-Owned Land
Vacant Land

Ponds : Sl
Parcel Lines: City of Saco, 1:100 ﬁ:e( (i ol 4 .

142 1 and 2 Meter Sea Level Rise, Levels Over 100 Year Period, MGS
Water Lines: Clty of Saco. 1:100 feet ) ¢ L

Sewer Lines: City of Saca, 1:100 feet TNy
High Water Mark: James W. Sewall Ortho Phow 1:200. 1990

N
t
N
N
N

Nowe: Land Use data from City of Saco Assessors Office

Base Map With Land Use Patterns

BTy ———

" Camp Ellis

i Allmnc Ocean

 SCALE
500 1000

feet

Saco, Maine

Figure 3.5. Camp Ellis, Saco, Maine. Settlement patterns and wetlands.

Chapter Three 36

Case Study: Camp Ellig/Ferry Beach



Originally published September 1995 by the U.S. EPA Office of Policy, Planning, and Evaluation

lantic Ocean

SCALE
0 500
e ™ fct

B MGS Coastal Sand Dune Map: Frontal Dune
] MGS Coastal Sand Dune Map: Back Dune

[ MGS Coastal Sand Dune Map: High Marsh
7] MGS Coastal Sand Dune Map: Low Marsh

[ MGS Coasial Sand Dune Map: Structure

71 MGS Coastal Sand Dune Map: Beach

N Roads: USGS 1:24000 Digital Formar, 1978

N Percel Lines: City of Sago, L1100 feet

N 172, 1, and 2 Meter Sea Level Rise, Levels Over 100 Year Period, MGS
N High Water Mark: James W. Sewall Ortho Photo 1:200, 1950

Ceftical Areas:

% Saco Tupelo and Rare Plant Station, Maine Natura) Heritage Program, DECT

& Tery Beach Staie Park Sand Beach, Maine Narural Heritage Program, DECT C amp Ellis
s Saco, Main
Sand Dunes and Critical Areas » viaine

Sy Tom B & Voo Gy s 30 193

Figure 3.6. Camp Ellis, Saco, Maine. Sand dunes and critical areas.

Chapter Three 37 Case Study: Camp Ellig/Ferry Beach



Anticipatory Planning For Sea-Level Rise Along The Coast Of Maine

1‘17?'_ Eﬁ
\\&% : \E:‘\;t-.._ﬁ

/
f |
S L e
. | i\\
\ Lo £ o
R —

7
%/7//

7

R

|
A1 T 17T

—t | -

H

//

/
‘ |

|

. W g P B s

! €

}\\« m 3

=
L
w5

1]

¢ N

f
5 )
L
—

1000
e fct

T Meter Sea Level Rise, MGS

11 Meter Sea Level Rise, MGS

{12 Meter Sea Level Rise, MGS

] Ponds

= Wetland: Low Value Habitat Rating, MIFW

B Wetland: Moderate Value Habitat Rating. MIFW
N Wetland: Indeterminate Value Habitat Rating. MIFW
N Roads USGS 124000 Digital Format, 1978

N Parcel Lines: City of Saco. 1:100 feet

0 High Water Mark: James W, Sewall Ortho Photo 1:200. 1990

.

=

Base Map With Wetlands

o "ﬁ'ﬂ"""-

Camp Ellis

Saco, Maine

B T dures & Vit Gemiey, fu

Figure 3.7. Camp Ellis, Saco, Maine. Land use and public infrastructure.

Chapter Three 3-8

Case Study: Camp Ellig/Ferry Beach



Originally published September 1995 by the U.S. EPA Office of Policy, Planning, and Evaluation

- O

3
=
=
|
!

S R
S O
o=
Rz
oo —
22 5z 8 :
Lo &= 2
o3 = 3
£ ; -
o-—
S 2| ik
s
S a

=20

stone wall
250

—

20—

193 ut yS1oH

Figure3.8. Camp Ellis, Saco, Maine. Land use and public infrastructure.

Chapter Three 39 Case Sudy: Camp Ellis/Ferry Beach



Anticipatory Planning For Sea-Level Rise Along The Coast Of Maine

The 2.0 meter sea-level rise boundary is 600 meters (2,000 ft.) inland from current mean high water.
Features at risk under this scenario include:

260 acres of land developed with 364 structures
4.7 miles of public roads

about 4 miles of water lines

3.6 miles of sewer lines

Fire sub-station

State Park lands

2. Valueof Land and Structures

According to City of Saco assessorsrecords, property valuesin the .5 meter rise areatotal about
$37.6 million. The value of properties inundated under the 1.0 meter sea-level rise scenario is
roughly $55.2 million. Under the 2.0 meter rise, the value of land and buildingsinundated reaches
about $61.3 million. The difference between the value of properties affected under the 1.0 and 2.0
meter riseis not that sizable, due to the largely undevel oped nature of the land within the 2.0 meter
band, and the presence of wetlands.

3. Wetland Impacts

Wetland acreages that may be impacted by rising sea-level in the Camp Ellis/Ferry Beach area
are asfollows:

.5 meter 1.0 meter 2.0 meters

Wetland Acreages <lacre 21 acres 57 acres

Most of the wetlands in the Camp Ellis site are tidally influenced freshwater wetlands. All are
classified ashaving low, moderate or indeterminate valuefor habitat. It wasbeyond the scopeof this
study to determine how freshwater wetlands might react to rising sea-level. However, it should be
noted that it is expected that they would undergo slow conversion to salt marsh, and would probably
be inundated during the 2.0 meter rise.

4. Extent of Similarly Situated Land in the Region

Roughly 10% of shoreline of the Casco and Saco Bay regions is made up of sand beaches. As
explained previously in Chapter Two, potential shoreline changesin sand beach areas of between
50-600 meters (175 ft.-2,000 ft.) can be anticipated, depending on the sea-level rise scenario being
considered.

While the mapped sites described in this and the preceeding chapter (Camp Ellis/Ferry Beach,
Old Orchard Beach and Pine Point) are the largest beaches in the study area and probably provide
the best examples of how developed beach areas may be affected, other sand beaches in the study
region may be similarly affected. Scarborough Beach, Higgins Beach, Crescent Beach and Willard
Beach, because of their moderate slopes, may experience shoreline changes similar to those mapped
for Old Orchard and Camp Ellis. The coastal lands adjacent to East End Beach and Mackworth
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Isand beaches, having much steeper slopes, will experience less dramatic movement of the
shoreline.

Sand beaches al so occur on Casco Bay'slarger islands. Again, slope conditions on the adjacent
shoreline will help to determine the landward extent of sea-level risein these areas.

In addition to being heavily used for public recreation, the majority of the sand beachesin the
mainland portion of the study area are developed in residential uses. Even where state park status
protects an area of sandy beach, the actual area of state ownership typically issmall, and developed
areas surround park lands. Since densities of development around the region's sand beaches vary,
Camp Ellig/Ferry Beach, with its mix of high density cottages and moderate density estates may
provide a useful comparison of potential property losses.

In addition to property |osses, recreational value must be considered when evaluating potential
impactsof sea-level riseon sand beaches. Using avail able statisticsfor state park usageintheregion
and Colgan's (1990) estimates of the value of the recreational experience, the recreational value of
three sand beaches mapped in the study area would be between $.5 million and $4.25 million each
year. Visitor estimates at municipal beaches and privately owned areas would have to be added to
these figures to determine atotal value for the region.

5. Analysis

There continues to be ongoing debate and discussion surrounding the fate of Camp Ellis.
Shorefront landowners, concerned about saving their property from the sea, have banded together
under theumbrellaof "Save Our Shores." Upland owners are more concerned about the coststo the
town taxpayers of continuing to fight a losing battle with the sea. The City of Saco is currently
considering abandoning Surf Street, the street that is continually undermined during coastal storms.
Some others are concerned about the proper rolefor local, state, and federal agencies. Presently, the
U.S. Army Corps of Engineersis studying the possible relationship between the jetty and coastal
erosion, while the City and State are discussing a potential buyout of shorefront properties. This
controversy isillustrative of the questions other communitieswill faceif coastal erosion accel erates.
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Chapter Four

COSTSAND BENEFITSOF SELECTED
PoLIcY RESPONSE OPTIONS

A. SETTING PRIORITIESFOR ADAPTIVE RESPONSE STRATEGIES

The preceding vulnerability assessment has identified several types of resources at risk of
negativeimpactsfrom accel erated sea-level rise. It suggeststhat therewill beimpactson unmanaged
ecosystems and on human settlement. If sea-level rise predictionsarerealized, some, but clearly not
all of these impacts, are amenable to mitigation through adaption strategies.

State and local governments are faced with two choices on the timing of mitigation strategies:
1) they can wait to take any action until the consequences of sea-level rise are established or 2) they
can begin now to develop strategic responses. If they opt for inaction (either by acknowledging the
risk by choosing not to act yet or by entirely ignoring the risk), they may actually increase the risk
of loss or the magnitude of theloss. For example, if they take no action to regulate new devel opment
inhazard areasor if they allow significant degradation of natural coastal systems, their vulnerability
to sealeve rise may increase over time. On the other hand, if state and local governments
acknowledge the threat and begin advance planning, they may be able to avoid increasing their
vulnerability, and may in fact even be able to reduce the risk of negative impacts or the magnitude
of lossin the future.

In general terms, these decisions about response strategies and mitigation will be investment
decisions, both private and public, which will be partially guided by projecting the future rate of
return on such investments. However, due to the uncertainties about the extent of global climate
change and the time frame over which impacts may become apparent, estimating the return on the
investment will require resolving (or at |east making assumptions about) a series of complex issues.

Oneissueishow to value particular outcomeswhen estimating economic benefits. For example,
what value should be placed on reduction of loss of life or retention of wetlands in evaluating the
return on the investment?

Another issue concerns what assumptions to use when predicting how people will respond to
impactsover time. Should analystsassumethat peoplewill continueto act asthey alwayshave (e.g.,
continued greenhouse emissions, continued attempts to build on the shoreline, etc.) until the
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government takes action? Or will people begin to change their behavior by responding to emerging
impacts without waiting for governmental intervention?

A third issue concerns how to factor scientific uncertainty and thetimelag in feeling effectsinto
any mitigation program. In many instances, it will not make sense to rush to implement policies or
rebuild structuresto protect against the high-rangerisein sealevel projected for 100 yearsfrom now.
James Titus, Director of the EPA Sea Level Rise Project posits that:

[t]he need to respond today depends on the likelihood of global warming; the magnitude of
the impacts; and the potential anticipatory measures to reduce adverse impacts of sealevel
rises or climate changes as expected, without imposing substantial costs if the changes do
not unfold.*

He encourages state and local governments undertake today only those actions which would
significantly reduce adverse impacts of sea-level rise but would also not beill-advised if projected
effects of global warming fail to materialize. These have been described as no regrets policies.

These actions could consist of a combination of concrete measures or physical changes (e.g.,
making siting decisionsor modifying designsfor current construction projectstoincorporatefeatures
responsiveto sea-level rise projections), planning, amending regulations or “ changing the rules of
thegame” (e.g., adopting new land userestrictionsin advance of development pressures, modifying
conventions of property ownership) and research and education (achieving more certainty in
projections and educating people to the need for response measures).?

To assist with this assessment of beneficial/“no regrets’ policies, Titus has suggested the following
criteriafor policy makersto consider in evaluating potential response strategies.

» Economic efficiency: Will the initiative yield benefits substantially greater than if the
resources were applied elsewhere?

» Performance under uncertainty: Is the strategy reasonable for the entire range of possible
changes in temperatures, precipitation, and sea level ?

» Urgency: Would the strategy be successful if implementation were delayed 10 or 20 years?
Is the opportunity to solve the problem likely to vanish id no action is taken soon?

» Low cost: Does the strategy require minimal resources?

» Equity: Doesthe strategy avoid the problem of unfairly helping some at the expense of other
regions, generations, and economic classes? Doesit give people ample time to adjust?

» Ingtitutional feasibility: Isthe strategy acceptable to the public? can it be implemented with
existing institutions under existing laws?

* Unique or critical resources. Would the strategy decrease the risk of losing unique
environmental or cultural resources?

» Health and safety: Would the proposed strategy decrease (or at least avoid increasing) the
risk of disease or injury?

» Consistency: Does the policy support other national, state, community or private goals?
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* Private vs. public sector: Does the strategy minimize governmental interference with
decisions best made by the private sector?®

Some of these criteriasuch as economic efficiency, performance under uncertainty, and cost can
be evaluated in more depth using cost-benefit analysis. The balance of this chapter developsavery
rough cost-benefit analysisasan initial attempt to usethistool in setting priorities. It evaluatesfour
different response options as applied to one of the case study sites, Camp Ellis.

The other criteria, i.e., institutional feasibility (including legal defensibility), equity, and
consistency with other goals, so not lend themselves to a cost-benefit analysis but are critical
components on any decision about appropriate adaptation strategiesfor Maine. They are the focus
of the analysisin Chapters Five and Six.

B. COST-BENEFIT ANALYSIS
1. Selection of Case Study Site

In order to develop a quantitative assessment of alternative policy response options, it was
necessary to focus on one small area with relatively uniform topography for which there existed
sufficient data to allow a comparison of benefits and costs of a set of parallel response strategies.
Due to the currently available information and the apparent magnitude of the threat posed by sea-
level rise, this detailed case study focuses on a sand beach setting -- Camp Ellis. Clearly, no one
response is appropriate for the entire shoreline. Responses may differ significantly, depending on
topography, level of development, land use and unique natural features. However, asafirst attempt
to quantify costs and benefits in one type of setting, a sand beach site was selected due to the much
higher projected magnitude of change in shoreline position for beaches; the relative scarcity of sand
beachesin Maine; thevalue of theresourceto the States'seconomy, particularly thetourismindustry;
the greater magnitude of vulnerability of built resources to a change in shoreline position along the
beach, and the likelihood of forthcoming substantial policy debates concerning alternative response
strategies.

2. Description of Camp EllisFerry Beach

Camp Ellisisadensely settled areawithin the City of Saco, developed primarily in cottage-type
year-round and seasonal singlefamily residences. Several restaurants, afish pier, and afew tourist-
oriented shops comprisethe small waterfront businessdistrict. Ferry Beach, adjacent to Camp Ellis,
isaso included in the case study area. Ferry Beach is aso primarily “built out,” but with larger
dwellings on bigger lots.

Camp Ellisis known for experiencing very high erosion rates, and numerous properties have
been destroyed during coastal storms. The City of Saco facesongoing expendituresfor road repairs,
maintenance and clean-up associated with coastal storms. Ferry Beach is a more stable area,
protected by a healthy dune system. The entire areais served by municipal water and sewer, and
includes a network of public roads.

a. Shoreline Positions/| mpact on Built Features

Figures 3.6, 3.7 and 3.8 in Chapter Three show the projected sea-level rise scenarios along with
settlement patterns, land use, location of natural features, and infrastructure.
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Asreportedin Chapter Three, for the projected .5 meter sea-level rise boundary, 150 meters (500
ft. landward) of current mean high water, public and private properties at risk include:

71 acres of land (assessed value $28.2 million);
210 structures (assessed value $9.4 million);
2.4 miles of public roads,

2.3 miles of water lines;

1.8 miles of sewer lines,

Municipal fire sub-station;

State Park lands.

The projected 1.0 meter sea-level ruse shoreline boundary, about 300 meters (1,000 ft.) from
current mean high water, puts the following features at risk:

133 acres of land, with an assessed value of $41.2 million;
334 structures, valued at $14 million;

4.25 miles of public roads;

3.6 miles of water lines;

3.4 miles of sewer lines;

Municipa Fire sub-station;

State Park lands.

the projected 2.0 meter sea-level rise boundary, approximately 600 meters(2,000ft.) inland from
the current mean high water, includes the following features at risk:

260 acres of land, assessed value of $46 million;
364 structures valued at $15.3 million;

4.7 miles of public roads;

about 4 miles of water lines;

3.6 miles of sewer lines;

Municipa Fire sub-station;

State Park lands.

The difference between the value of the properties affected under 1.0 and 2.0 meter rise is not
that sizeable, due to the presence of significant wetlands and therefore the less devel oped nature of
the land within the 2.0 meter band.

b. Natural Features

Natural featuresin the Camp Ellis/Ferry Beach area (refer back to mapsin Chapter Three) that
may be impacted under the three sea-level rise scenarios include:

1.) Wetlands/Ponds
* lessthan an acre of salt marsh under the .5 meter scenario;
» dlightly over 21 acres of freshwater wetlands under the 1.0 meter scenario;
» 56.5 acres of freshwater wetlands under the 2.0 meter scenario;
» 2 freshwater ponds under the 1.0 and 2.0 meter scenarios.
2) Sand Beach

» Sand beach system, including Ferry Beach State Park (27,739 visitors for a two year
period from 1991-2), and numerous other public access points.
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3) Marine Habitat

* Marine habitat for shorebird feeding and roosting, seal haul-outs and nesting bird sites
(regional and national significance).

4) Other

» two registered critical areas under the 1.0 meter scenario, 4 critical areas under the 2.0
meter scenario.

c. Wetlands

The vulnerability analysis in Chapter Three identified acres of wetlands at risk in Camp
Ellis/Ferry Beach under the various sea-level rise scenarios. The majority of mapped wetlandsin
the case study areaaretidally influences freshwater wetlands. It was beyond the scope of this study
to determine how those wetlandsmight react torising sealevel. However, itislikely that they would
undergo slow conversion to salt marsh, and would probably be inundated during the 2.0 meter rise.

The first two response strategies explored in this cost-benefit analysis include consideration of
protection of devel oped properties from migrating wetlands through the construction of bulkheads.
Becauseit was uncertain what the effects on freshwater wetlandswould be, the cost-benefit analysis
portrays a worst-case scenario of constructing bulkheads around the total perimeter of the case
study's wetland acreage.

d. Growth Trends and Potential for New Development in the Case Study Area

When sewer lines were extended to the Camp Ellis/Ferry Beach area in recent years, it was
speculated that the area would undergo massive redevel opment, that substandard buildings would
be replaced by higher density dwellings and that marine business zoning might spur expan-
sion/redevel opment of the existing small mixed usecommercial and fishing village. Combined with
adownturn in the economy, continuous storm damage and ongoing erosion have caused people to
be cautious about making property improvements or investing in new ventures. Few propertiesare
selling. Of course, these earlier expectations could easily be revived in a more robust period of
sustained growth in the region's economy.

The cost-benefit analysis of different response optionsrequired an estimate of the among of new
development anticipated in the Camp Ellis/Ferry Beach over the study period (2100). While the
population of the City of Saco asawhole may grow at arate of .7% per year (based on recent trends,
Maine State Planning Office, 1994), growth in the Camp Ellis/Ferry Beach areawill be limited to
redevelopment of existing lots and subdivision of relatively small quantities of vacant land. Under
each sea-level rise boundary area, the amount of vacant land and land with potential for redevel op-
ment was analyzed in light of current zoning regulations. Vacant land and “ underutilize” properties
(i.e., those that could accommodate additional units under current zoning) were targeted as areas
where new devel opment and redevel opment (at higher densities) would belikely. Wetland areasand
state park lands were not considered as part of the available vacant land supply, but current
ownership patterns were not considered in determining whether the remaining privately held land
would be developed in the future. An allocation of area needed for new roads and parking was
considered when analyzing vacant land. Withinthe shorefront areahaving the .5 meter sea-level rise
shoreline position as its upland boundary, between 25 and 261 new units could, at least in theory,
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be constructed. Within the same area but with the 1.0 meter sea-level rise shorefront position asits
upland boundary, between 35 units and 317 units could be developed. Within the shorefront area
with the 2.0 meter sea-level rise shoreline position as the upland boundary, between 60 and 462 new
units could be constructed. Within each anticipatory sea-level rise boundary a midrange estimate
was assumed asthe most likely level of redevelopment potential; 51, 72, and 127 units respectively
within the 0.5, 1.0, and 2.0 meter sea-level rise boundaries.

3. Selection of Four Policy Response Options

The intent of thisanalysisisto compare costs and benefits of the most basic alternative policy
response options. This should assist with the evaluation of the advisability of taking particular
actions at all at thistime. The four options reflect specific public investments and reflect specific
public investments and regul atory/planning/* changing the rules of the game” types of responses.
Clearly different concrete measures, physical changes, nonregulatory incentives, education and
research also have aroleto play in an integrated strategy. Similarly, one could easily conceive of
different public investment or regulatory strategies than the ones chosen here for comparison. By
no means are these the only policy options available, but they are illustrative of the basic cost
differences between retreat and reactive protection strategies on developed shorelines.

The following alternative policy response options were eval uated:
Option 1. Reactive Protection for both developed and under developed properties.

This policy is defined as not taking specific steps ahead of time to alter the anticipated
development pattern (assuming a buildout of current trends) but then later, as sea level rises,
protecting the development that has occurred with beach nourishment along sandy beaches and
bulkheads aong developed wetland shores to protect all developed land.

Option 2: Reactive Protection for both developed and underdeveloped properties,
combined with a compensated setbacksfor the currently threatened structures.

Thispolicy isdefined as encouraging amodified devel opment pattern so that asmaller areawill
need to be protected through the same beach nourishment al ong sandy beached and same bulkheads
along developed wetland shores as in Option 1, but using an initial public buyout of selected
currently threatened properties to improve economic efficiency.

Option 3: Rolling Easements for developed properties, regulating setbacks for all
underdeveloped properties

This option assumes regulations would prohibit all new development within al of the area
expected to be affected by achange in the shoreline position within the next 100 years, with the area
varying for each scenario. In addition, any existing development would be required to retreat if
waters rise to touch the structure for six consecutive months. It is assumed this retreat requirement
would be enforced through atype of “rolling easement” which would require devel opment removal
and restoration of the siteto its natural condition as the shoreline position movesinland. No effort
would be made to hold the current shoreline position, thus all beaches and wetlands would be
allowed to migrate inland.

Option 4: Rolling Easementsfor both developed and undeveloped properties
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Thisoption, avariation of Option 3, eliminatesthe setback requirement for new construction and
utilizes a“rolling easement” to control the impacts of both new and existing development. New
devel opment would be alowed in areas expected to be affected by achangein the shoreline position
within the next 100 years, both new and existing development would be required to retreat if the
building sustains damage to the extent of 50% or more of the buildings appraised value or if the
shoreline recedes so that any part of the structure is within the coastal wetland for six months or
more. Under the “rolling easement,” when the structure on a site is partialy inundated by a
migrating shoreline, the structure must be removed and the site must be restored to its natural
condition.

4. Discussion of Methodology
a. Overview

The general methodology applied through the quantitative portion of the economic analysisis
to determine if “the benefits to whomsoever they may accrue arein excess of the estimated costs.”*
Distributional aspectsof how the share of costsor benefitswould be alocated among various parties
were not addressed in the quantitative analysis. The methodology used in this analysis attempts to
compute the aggregate social cost for each of the four proposed policy response strategies based on
the available data, using simple linear assumptions for the timing of events.

Comprehensive data on property values, both land and structures, in the affected area were
collected from thelocal town offices. These datawere summarized and cumulated by sealevel rise
zone (0.5, 1.0, and 2.0 meter) through the use of GIS (Geographical Information System). The
guantity of wetland loss, infrastructure loss, and new bulkheads needed under each sea-level rise
scenario were also computed and categorized within each sea-level rise zone, by the GIS.

The economic value of waterfront land at risk in the 0.5 meter sea-level rise zone is computed
using nearshore (not shoreline) land values. Nearshore land is characterized for the purpose of this
study as land in the 0.5-1.0 meter elevation band.”

All benefits and costs were converted to present value equivalents using the fiscal year 1992
interest rate for the federal water resources projects of 8.5 percent.

Table 4.1 contains the aggregate quantities that were used to compute the costs and benefits for
each aspect of a particular policy. Table 4.2 contains the price and value assumptions that were
applied to the quantitiesin Table 4.1 to compute the costs and benefit totalsfor each policy strategy,
under each sea-level rise scenario.

A fundamental assumption for computing the costsand benefit implicationsunder each sealevel
rise scenario wasthat sealevel isassumed to rise at aconstant rate through the 100 year study period
(1995-2094). In other words, it isassumed that in the 100th year thelevel of the seawould just reach
the total extent of rise expected under each scenario (either 50 cm, 100 cm, or 200 cm); it isaso
assumed that the sea would get to that level by rising equal incrementsin each individual year (a
straight line estimation approach). The volume of wetlands and the value of structures and
infrastructures were assumed to be equally spread throughout each of the three sea-level rise zones.
Therefore the volume of wetland loss; the value of property and infrastructure loss; and the need to
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construct new bulkheadswere al so assumed to be spread in equal incrementsthroughout the 100 year
period.

Because of these smplifying linear estimates and assumptions regarding the timing of natural
events the quantitative portion of this study should be viewed asa“rough analysis’. No good data
were available to vary the rate of sea-level rise over the next century, and a dynamic model to
guantify the effects of a centimeter by centimeter sea-level rise was constructed. Although it is
unlikely that either the potential sea-level rise (or the damages resulting from it) will be so linear,
it is not unreasonabl e to make such simplifying assumptionsin order to quantify and compare basic
strategies aslong as such assumptions are clearly stated and held constant under each policy option.

b. Detailed Methodology Used to Compute the Benefit and Cost of Each Policy Response
Option

Option 1: Thisoption assumed areactive protection strategy for both the devel oped and the less
thanfully devel oped lotsinthe study area. Policy Option 1'sresponse strategy issimply to use beach
nourishment to maintain the existing beach frontage and recreational usage and to protect the
remaining development by the building of bulkheads to prevent an inward migration of wetlands
whenever they are necessary.

Thisstrategy would provide complete and equal protection to any new structureson thelessthan
fully developed land at no additional cost. Thisis because at the Camp Ellis site the only potential
for new development is the redevelopment of existing structures and underdeveloped lots, or the
development of undeveloped lots that are interspersed within the developed area. There is no
undeveloped area at Camp Ellis that would require separate or additional bulkheads or beach
nourishment beyond that which the existing devel opment would already requireif the sea-level were
torise.

This absence of any significant area of undeveloped land in Camp Ellisis one of the limitations
inusing Camp Ellisasan examplefor other sitesthat may have substantial tracts of underdevel oped
land. At siteswith significant undevel oped tracts of land there could beasignificant variationinthe
potential future costs of areactive protection policy based on the regulatory rules for undevel oped
land. For example, new development could berequiredto cluster in areasmost easily defended from
rising sealevel. Inaddition, if there were large tracts of undeveloped land, it might be possible to
develop different types of response policiesfor discrete coastal areas. For example, an“expensive’
protection strategy could be evaluated for already devel oped portions of the shoreline, but aretreat
policy could be applied to undeveloped areas. Developing a different policy for large areas of
undeveloped land could significantly affect the future amount of beach nourishment or bulkhead
construction that would be required or permissible.

In contrast, since Camp Ellis does not have large tracts of undeveloped land, further restrictions
on the development of underdevel oped land will have no impact there on the aggregate future cost
of either beach nourishment or the building of bulkheads. Under areactive protection policy for the
developed area, the aggregate future cost for building bulkheads and applying nourishment will be
totally independent of what happens to the underdeveloped or undeveloped lots. In fact, any
development to increase the number of units within the current zoning regulations would actually
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lower the per unit cost to protect the existing structures using areactive protection strategy of beach
nourishment and bulkhead building.

To compute the costs of Option 1 the present value of the annua cost of adding sand,
mai ntai ning existing bulkheads, and building new bulkheads were added to the present value of the
wetland volume that would be lost under each sea-level rise scenario over the next 100 years. The
benefit of Option 1 was computed as the present value of both the estimated recreation value® and
property value that would be saved over the next 100 years by pursuing this strategy.

It should be noted that under each sea-level rise scenario evaluated using the policy strategy
specified by Option 1, the costs exceeded the benefits. This unappealing economic situation can be
directly attributed to the simple fact that beach nourishment is very expensive, and that even under
azero centimeter sea-level rise scenario asubstantial amount of beach nourishment will be needed
over the next century to protect the existing structures by maintaining the current shoreline. The
ratio by which the costs exceeded the benefits ranged from a low of 1.1:1 for the zero cm rise
scenario to a high of 1.6:1 for the 200 cm rise scenario.

Option 2: This option uses the same basic policy response strategy as Option 1, with the only
addition being a compensated setback program to be implemented for a number of properties that
are already being serioudly threatened by sea-level rise. Since these properties are built directly on
top of the frontal dunes, in effect what this policy does is simply to move the position of the
shoreline that will be defended dlightly further back to a more easily defended (and less costly)
position, given the current sealevel. Otherwisethispolicy option utilizesthe exact sametechniques
asOption 1 to protect theremaining development. (Elsewhereinthisstudy the compensated setback
program may also be referred to as an “anticipatory protection” policy.)

The compensated setback program is estimated to cost 110% of the current appraised property
values of those already threatened propertiesto be acquired. The 10% premium isincluded to give
the owners an incentive to facilitate and ease the transition of ownership from private to public
hands.

The major benefit of the compensated setback policy is that by vacating the portion of the
compensated setback policy isthat by vacating the portion of the shoreline that is currently under
the most stress from sea-level rise, coastal erosion and storm surges, a volume of sand will be
provided to buffer the next tier of structuresthat are further setback from the encroaching shoreline.
Thismeansthat the amount of sand needed for beach nourishment to maintain the current shoreline
position will drop to zero for anumber of years, depending on therate of sea-level rise. If, contrary
to observed historical trends, sea level does not rise at all, it is estimated that the compensated
setback program would provide enough sand to eliminate the need for beach nourishment for the
entire 100 year period. Alternatively, if sea-level rises at arate of 50, 100, or 200 cm over the 100
year period it is estimated that the compensated setback policy would only eliminate the need for
beach nourishment to protect the remaining structures and maintain the current shoreline position
for 20, 10, or 5 years, respectively.

Because of cost of sand for beach nourishment is very high, the compensated setback program
provides a savings that is large enough to substantially improve the benefit/cost ratio for areactive
protection strategy under both the zero and fifty centimeter sea-level rise for areactive protection
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strategy under both the zero and the fifty centimeter sea-level rise scenarios. In fact under the zero
centimeter sea-level rise scenario it changestheratio from being lessthan one, to being greater than
one, which makes this scenario the only variation on areactive protection strategy evaluated by this
study that yieldsabenefit/cost ratio greater than 1.0. However, it isalso important to notethat azero
centimeter sea-level rise over the next century is highly unlikely, because it would be inconsi stent
with projections of sea-level rise based on historical rates of change in Maine, and would be
inconsistent with Maine Geological Survey's coastal hazard mapping for Camp Ellis.’

Thisanalysis suggeststhat if policy makers believe they must protect existing devel opment and
if they are advised that a0-50 cm sea-level riseisthe most probable scenario over the next century,
the use of a compensated setback program in conjunction with a reactive protection policy can
improve the benefit/cost ratio.

However, under higher sea-level rise scenarios (100 or 200 cm) the compensated setback policy
actually reduces the benefit/cost ratio, and makes it more expensive to pursue than a pure reactive
protection policy on it's own, because of the combination of two factors. First, the upfront cost of
acquiring the most threatened properties has a high present values that is added to the cost of the
policy, while the amount of property being protected is diminished because after the buyout there
islessproperty to protect. Second, under amorerapid sea-level rise scenario the savingsin sand for
beach nourishment provided by the compensated setback program is quickly consumed and does not
last long enough to offset the rel atively high present value of purchasing the propertiesupfront at the
inflated values of 110%.

Option 3: Policy Option 3 establishes arolling easement strategy® for all current development,
and would implement a setback policy to exclude any further new development or redevel opment
from occurring in either the anticipated 50, 100, or 200 cm sea-level rise zones.

The economic cost of prohibiting the development according to a setback policy within each
band of anticipated sea-level rise are estimated based on the number of new unitsthat could be added
by redevelopment within each band. A mid-range estimate of the redevelopment potential that
would occur by the year 2100 under the existing zoning regulationsis assumed. The value of the
lost devel opment potential within aband isthen cal culated using the current average per unit value
within each band, multiplied by the potential number of new unitswithin each band. The mid-range
estimates of the number of potential new units and the average development per unit in each band
arelisted in Tables 4.1 and 4.2.

The economic costs associated with the rolling easement aspect of this policy option are
calculated based on cumulative estimates for removal and relocation of all existing structures and
infrastructure components; plusthe cost of site restoration within each band of the anticipated range
of searlevel risescenarios. All valuesand quantities used to computethe costsand benefitsarelisted
inTables4.1, 4.2, and 4.3. Asmentioned earlier all estimated for the timing of natural events (such
asthe incremental rise in sea-level) as well as the distribution of the economic value of structures
and infrastructure within an anticipated zone of sea-level rise are assumed to be strictly linear, to
simplify the analysis.

The cost-benefit analysisfor this policy option showsthat the benefitsexceed costs under the 50,
100 and 200 cm sea-level rise scenarios. For the 50 cm rise scenario theratio theratio is 1.41, for
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the 100 cm rise scenario theratio if 1.14 and for the 200 cm rise scenario theration is 1.23. The
variationintheratiosisafunction of the number of structuresand infrastructure componentsin each
zone, plusthe amount of redevel opment potential in each zone. Thereason theratiofallsfor the 100
cm scenario, but then rises again for the 200 cm scenario is because of the disproportionately low
number of structures and minimal infrastructure components in the 200 cm band.

Option 4: Under this option the economic costs are estimated for implementing arolling
easement policy on both existing and yet to be developed structures, exactly as they are in Option
3 for the existing structures. The same mid-range estimates used to estimate the amount of
prohibited development in each sea-level rise zone of Option 3, are used here to estimate the costs
of relocating the yet to be built structures that will eventually have to be moved.

Thecost-benefit analysisfor thispolicy option shoed that benefits exceed costsfor each sea-level
rise scenario by awider margin than in Option 3. Under the 50 cm rise scenario theratio is 1.55.
Asin Option 3, thefluctuation on theratiosis also attributabl e to the disproportionately low number
of structures and infrastructure componentsin the 200 cm band. Comparing Option 4 to Option 3it
can beinferred that using therolling easement policy rather than asetback policy for underdevel oped
sites increases the cost-benefit ratio in all cases. Therefore, at the Camp Ellis site, given the
alternatives considered, it can be concluded that applying a rolling easement policy for both
developed and underdevel oped sites is the most economically efficient policy choice.
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5. Economic Strengths and Weaknesses of Policy Response Options

By far the single most significant cost or benefit under any of the four response options is the
cost of beach nourishment. This particular beach is currently experiencing significant erosion. At
current erosion rates the beach would require 100,000 cubic yards of sand annually to maintain the
shoreline at its current position, which computes to $700,000 annually. Under the stresses of asea
level 200 cm higher than the current level it is estimated that it would take 8 times the current
amount, or 800,000 cubic yards of sand annually, to maintain the shoreline at its current position.
(The intervening sea-level rise scenario of 50 cm and 100 cm would require an estimated annual
200,000 and 400,000 cubic yards of sand, respectively, to maintain the shoreline at its current
position.) These assumptions for beach nourishment at these annual rates are worst-case
assumptions. It islikely that some quantity of sand would not leave the system and would remain
available to nourish the beach. But determining how much sane would remain in the system is
beyond the scope of this study.

The reason that the cost of beach nourishment far outweighs the other items in the cost-benefit
analysis is because the expense is relatively high and is increasing over time for all but the O cm
scenario. Only under the O cm rise scenario does the cost come close to the combined benefits of
protecting the recreational values of the beach and the property.

The distinguishing aspect between Option 1 (pure reactive protection) and Option 2 (reactive
protection plus compensated setbacks) is the proposed public buyout of those structures which are
currently threatened. Option 2 with compensated setbacks would be slightly more economically
efficient under a 50 or 100 cm sea-level rise scenario than Option 1, while the pure reactive
protection (Option 1) would be dlightly more efficient if a 200 cm rise were to occur in the next
century. The basic reason isthat the $5.6 million cost to enact the compensated setback planisall
upfront, while the increasing costs of beach nourishment are spread out over time and therefore
reduced in present valueterms. Not until the searises at arate of 2 centimeters per year (under the
200 cm scenario) isthe saving of beach nourishment costsin the early years, from implementing the
buyout, exceeded by the additional cost of beach nourishment that will be needed in later years.

The distinguishing aspect between Option 3 and Option 4 isthe setback policy of prohibiting all
new devel opment in the zone of anticipated sea-level rise. The analysis showsthat on acost-benefit
basis the present value of prohibiting all new development outweighs the cost of alowing the new
development to occur and then having to remove the new development should the sea-level rise,
identical to the removal requirementsfor existing development. The opportunity cost of this policy
(Option 3) would be particularly high if development is prohibited in either 50 cm, 100 cm, or 200
cm elevation zones, and sea-level rise does not occur or occurs to a lesser degree. The analysis
shoed that even if sea-level eventually risesto the anticipated level and requiresremoval of al new
development, the present value of thelost development rightstoday is higher than the present value
of te future removal and future site restoration costs since those would be spread over the next 100
years.
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Table4.1
RAW DATA: Camp Ellis Case Study ' Sea Level Rise Scenarios:
(aggregate guantities used to compute costs & benefits) Ocm 50 cm 100 cm 200 cm
Strategies: UNITS:
OPTION #1:
Developed Area: Reactive Protection
Undeveloped Area: Reactive Protection
costs: Beach Nourishment (#cubic yds/yr 100,000 200,000 400,000 800,000
Maintenance of Existing Bulkhead |(# feet) 5,280 5,280 5,280 5,280
Wetland loss (# acres) - 0.24 21.32 51.65
New Bulkheads Needed (# feet) - 682.5 14,362.5 30,574.5
benefits: Recreation Value (# peoplelyr) 98,869 98,869 98,869 98,869
Value of Structures (total $'s) - $9,419,900| $13,979,100| $15,258,200
Aggregate Value of Land (total $'s) -| $28,175,800| $41,206,000| $46,032,900
Economic Value of Land @ Risk (total $'s) $14,933,174 | $27,963,374| $32,790,274
OPTION #2:
Developed Area: Compensated Setbacks &
Reactive Protection
Undeveloped Area: Reactive Protection
costs: Beach Nourishment (#cubic yds/yr 0| 200,000-20yrs | 400,000-10yrs | 800,000-5yrs
Cost of Modified Development (total $'s) $5,591,300 $5,591,300 $5,591,300 $5,591,300
Maintenance of Existing Bulkhead  [($/yr) 5,280 5,280 5,280 5,280
Wetland loss (# acres) - 0.24 21.32 51.65
New Bulkheads Needed (# feet) - 682.5 14,362.5 30,574.5
benefits: Recreation Value (# peoplelyr) 98,869 98,869 98,869 98,869
Value of Structures (total $'s) - $8,146,314 | $12,705,514| $13,984,614
Aggregate Value of Land (total $'s) -| $24,366,386| $37,396,586 | $42,223,486
Economic Value of Land @ Risk (total $'s) -| $12,914,185| $25,944,385| $30,771,285
OPTION #3:
Developed Area: Rolling Easements
Undeveloped Area: Setbacks
costs: Amount of Land at Risk (# acres) - 71 133 260
Aggregate Value of Land (total $'s) -| $28,175,800| $41,206,000| $46,032,900
Economic Value of Land @ Risk (total $'s) -| $14,933,174| $27,963,374| $32,790,274
roads at risk: (# feet) - 12,778 22,440 24,922
sewer lines at risk (# feet) - 9,617 17,767 18,951
water lines at risk (# feet) - 12,201 19,118 21,105
Prohibited Development (# units) - 51 72 127
Removal of Existing Develop. (# structures) - 210 334 364
Site Restoration (# sites) - 210 334 364
benefits: Cost of Reactive Protection: Opt. #1 |(see above description of costs avoided under Option #1)
OPTION #4:
Developed Area: Rolling Easements
Undeveloped Area: Rolling Easements
costs: Amount of Land at Risk - 71 133 260
Aggregate Value of Land -| $28,175,800| $41,206,000| $46,032,900
Economic Value of Land @ Risk -| $14,933,174| $27,963,374| $32,790,274
roads at risk: - 12,778 22,440 24,922
sewer lines at risk - 9,617 17,767 18,951
water lines at risk - 12,201 19,118 21,105
Prohibited Development - 51 72 127
Removal of Existing Develop. - 210 334 364
Site Restoration - 261 406 491
benefits: Cost of Reactive Protection: Opt. #1 |(see above description of costs avoided under Option #1)

M. Montagna, Maine Sate Planning Office (August 1994)
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Table4.2

RAW DATA: Camp Ellis Case Study
(PRICE & VALUE Assumptions Used to Compute Cost Benefit Analysis)

Replacement of roads or utilities ($/linear foot) $200.0
Wetland mitigation ($/acre) $30,000.0
Sand for beach nourishment (upland source) ($/cubic yard) $7.0
Concrete block seawall construction ($/linear foot) $755.0
Annual maintenance of seawall (estimated at 5% per year) ($/linear foot) $37.8
Average building relocation cost ($/structure) $78,795.0
Average cost of land to relocate ($/site) $52,500
Average site restoration cost ($/site) $5,000

Beach recreational value )
(Range from Colgan study on recreational values)

low: ($/person-day) $6.00
high:  ($/person-day) $50.14
Development Value ($/undeveloped unit):
0.5 meter zone:  ($/undeveloped unit) $44,857
1.0 meter zone: ($/undeveloped unit) $36,768
2.0 meter zone:  ($/undeveloped unit) $42,637

FY92 interest rate for federal water resources projects
(as cited in the US Army Corps of Engineers, Camp 8.5%

Ellis Beach Reconnaissance Report)
M. Montagna, Maine Sate Planning Office (August 1994)
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Table4.3

COST BENEFIT ANALYSIS:

Sea Level Rise Scenarios:

Camg Ellis Case Study 0 cm. 50 cm. 100 cm. 200 cm.
Strategies: UNITS:
OPTION #1:
Developed Area: Reactive Protection
Undeveloped Area: Reactive Protection
costs: Beach Nourishment (total $'s) $8,232,935 $9,199,159| $11,131,606 | $14,996,501
Maintenance of Existing Bulkhead |[(total $'s) $2,347,374 $2,347,374 $2,347,374 $2,347,374
Subtotal Costs: [(total $'s) $10,580,310 $115,465,33 $13,478,981 $17,343,876
Wetland loss (total $'s) - $847 $75,226 $182,242
New Bulkheads Needed (total $'s) - $67,036 $1,410,696 $3,003,052
TOTAL COSTS: [(total $'s) $10,580,310 | $11,614,416| $14,964,903| $20,529,170
benefits:  Recreation Value (total $'s) $6,976,989 $9,976,989 $6,976,989 $6,976,989
Value of Property Protected (total $'s) $2,864,247 $2,864,247 $4,932,995 $5,651,142
TOTAL BENEFITS: |(total $'s) $9,841,236 $9,841,236| $11,909,985| $12,628,132
OPTION #2:
Developed Area: Compensated Setbacks &
Reactive Protection
Undeveloped Area: Reactive Protection
costs: Beach Nourishment (total $'s) $0 $1,845,764 $5,076,322 | $10,253,968
Buyout Plan (total $'s) $5,591,300 $5,591,300 $5,591,300 $5,591,300
Maintenance of Existing Bulkhead |[(total $'s) $2,347,374 $2,347,374 | $2,347,374% $2,347,374
Subtotal Costs: |(total $'s) $9,938,674 $9,784,439 | $13,014,996 | $18,192,643
Wetland loss (total $'s) - $847 $75,226 $182,242
New Bulkheads Needed (total $'s) - $67,036 $1,410,696 $3,003,052
TOTAL COSTS: |(total $'s) $7,938,674 $9,852,321 $14,500,918 $21,377,937
benefits:  Recreation Value (total $'s) $6,976,989 $6,976,989 | $6,976,989% $6,976,989
Value of Property Protected (total $'s) $2,266,418 $2,266,418 $4,335,167 $5,053,314
TOTAL BENEFITS: [(total $'s) $9,243,407 $9,243,407 $11,312,156 $12,030,303
OPTION #3:
Developed Area: Rolling Easements
Undeveloped Area: Setbacks
costs: Value of Land at Risk (total $'s) -] $1,756,341|  $3,288,866|  $3,856,574
Value of Infrastructure at Risk
roads: (total $'s) - $300,573 $527,849 $586,232
sewers: (total $'s) - $226,218 $417,927 $445,778
water: (total $'s) - $287,000 $449,706 $496,375
Prohibited Development (total $'s) - $2,287,690 $3,059,813 $5,404,829
Removal of Existing Development  [(total $'s) - $1,946,142 $3,095,293 $3,373,313
Purchase of Land to Relocate (total $'s) - $1,296,687 $2,062,350 $2,247,591
Site Restoration (total $'s) - $123,494 $196,414 $214,056
TOTAL COSTS: |(total $'s) - $8,224,145 $13,098,219 $16,624,750
benefits: TOTAL BENEFITS=Cost of Opt #1 |(total $'s) - $11,614,416 $14,964,903 $20,529,170
OPTION #4:
Developed Area: Rolling Easements
Undeveloped Area: Rolling Easements
costs: Value of Land at Risk (total $'s) -] $1,756,341|  $3,288,866|  $3,856,574
Value of Infrastructure at Risk
roads: (total $'s) - $300,573 $527,849 $586,232
sewers: (total $'s) - $226,218 $417,927 $445,778
water: (total $'s) - $287,000 $449,706 $496,375
Removal of New Development (total $'s) - $472,635 $667,249 $1,176,953
Removal of Existing Development  [(total $'s) - $1,946,142 $3,095,293 $3,373,313
(total $'s) - $1,611,597 $2,506,929 $3,031,778
Site Restoration (total $'s) - $153,485 $238,755 $288,741
TOTAL COSTS: |(total $'s) - $6,753,991 $11,192,575 $13,255,745
benefits:  TOTAL BENEFITS=Cost of Opt #1 |(total $'s) -] $11,614,416| $14,964,903| $20,529,170

M. Montagna, Maine Sate Planning Office (August 1994)
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Table4.4

COST BENEFIT ANALYSIS:

Sea Level Rise Scenarios:.

Camp Ellis Case Study 0cm 50 cm 100 cm 200 cml

Strategies:

OPTION #1:

Developed Area: Reactive Protection

Undeveloped Area: Reactive Protection
costs: $10,580,310 $11,614,416 $14,964,903 $20,529,170
benefits $9,841,236 | $9,841,236|  $11,909,985|  $12,628,132
ratio B/C: 0.93 | 0.85 | 0.80 | 0.62

OPTION #2:

Developed Area: Compensated Setbacks &

Reactive Protection

Undeveloped Area: Reactive Protection
costs: $7,938,674 | $9,852,321 | $14,500,918 | $21,377,937|
benefits $9,243,407 | $9,243,407 | $11,312,156 | $12,030,309
ratio B/C: 1.16 | 0.94| 0.78 | 0.56(|

OPTION #3:

Developed Area: Rolling Easements

Undeveloped Area: Setbacks
costs: - $8,224,145|  $13,098,219 |  $16,624,750)|
benefits -] $11,614,416]  $14,964,903]|  $20,529,170f
ratio B/C: -| 1.41 | 1.14 | 1.23

OPTION #4:

Developed Area: Rolling Easements

Undeveloped Area: Rolling Easements
costs: - | $6,753,991 | $11,192,575 | $13,255,745
benefits - | $11,614,416 | $14,964,903 | $20,529,170)
ratio B/C: - | 1.72| 1.34 | 1.55

M. Montagna, Maine Sate Planning Office (August 1994)
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C. CONCLUSION

Because the volume of sand needed for beach nourishment at Camp Ellisis asignificant factor
in determining both the costs of Options 1 and 2 and conversely the benefits of Options 3 and 4, any
variation in this price would significantly affect the Benefit/Cost Ratiosin Table 4.4. Any increase
inthe cost of sand would increasethe overall favorability of Options 3 and 4, while adecreasein the
cost of sand would make either pursuing Option 1 or 2 more economically favorable than they
currently appear.

The other significant assumption worth questioning is the annual interest rate of 8.5% used to
compute the present value of pursuing each strategy over the 100 year time period. Because the
amount of beach nourishment that is required to maintain the shoreline at its current position is
increasing over time (for all but the O cm scenario) and the incremental amount of property that is
being threatened with each 1 cmrisein sealevel is constant, any change in the interest rate will not
be neutral to its effect on the relative difference between costs and benefits. If alower interest rate
was assumed it woul d makethebenefit/cost ratio of either of therolling easement strategies (Options
3 and 4) look even morefavorable. Meanwhileif ahigher interest rate were assumed intheanalysis
it would increase the benefit/cost ratio for the two reactive protection strategies (Options 1 and 2)
and call into question whether that basic strategy is more economically efficient in the long-run.

Option 4 (rolling easementsfor both devel oped and undevel oped properties) comes out the most
favorable in terms of a benefit to cost ratio under each of the three sea-level rise scenarios. (See
Table4.4) Thereforeif sealevel is expected to rise, the conclusion of this quantitative analysis (in
terms of economic efficiency) would be to support Option 4 over the three aternative strategies
based on the assumptions stated in this overview.

The underlying reason for this is that in present value terms it is far less costly to remove
whatever structuresand infrastructurewoul d be affected asaresult of sea-level rise over thenext 100
years, than it would beto incur the continual annual expense of beach nourishment. Thisconclusion
holds true even under both high and low sea-level rise scenarios. Similarly, the opportunity cost
associated with keeping land undevel oped or less than fully developed (Option 3) even whenit is
not yet threatened, exceeds the cost of having to remove new development when the time comes.
Thisisbecausethevalue of an upfront loss of devel opment rights exceedsthe present val ue of future
removal costs that would be spread out over the next century.

While the general conclusion favors Option 4, it should be noted that there are risks associated
with Option 4 which are not reflected in thisanalysis. It assumesthe only costs associated with the
removal are the costs of purchasing relocation land, physically moving the structure, and restoring
thesite. However, if development isallowed, it is unrealistic to assume that not matter how much
prior notice is given of the impending retreat requirement, people will not willingly abandon that
new devel opment without trying to change the retreat policy. The amount of effort expended to try
to reverse the policy is likely to be in some proportion to the value of the development facing
removal. If thereisafailure of political will to enforce the rolling easement policy, the community
may incur costs similar to, or even exceeding, those for reactive protection. This is because the
protection costs could be higher than those reflected in the analysis if the community delays in
committing to a protection strategy until after the failure of the retreatment after the failure of the
retreat strategy. If agenuine commitment to follow through with Option 4's retreat requirementsis
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lacking, Option 3 could be morefavorable. Alternatively, other variations on theseretresat strategies
are possible. For example, a strategy could limit new development in the threatened area to only
small, movable structures. This might minimize the risk of backsliding when it comes time to
enforce theremoval requirements, while at the same time reducing the opportunity costs that would
have been incurred with atotal prohibition on al development in threatened areas.
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Chapter Five

RESPONSIVENESS OF EXISTING STATE
AND FEDERAL LAWSTO
SEA-LEVEL RISE

A. INTRODUCTION

Thevulnerability assessment (Chapters Two and Three) concluded that theareas most threatened
by the prospect of accelerated sea-level rise are sand beaches and salt marshes. Eroding coastal
bluffs are also faced with significant impacts from a continuation of current erosion.

In some of the mapped sites, substantial development isalready located in threatened areas. For
example, in centra Old Orchard Beach, a rise of 50 cm by 2100 would inundate al of the
commercia development on both sides of Route 9, back to the railroad tracks. In Camp Ellis, a
similar risein sealevel would inundate 71 acres of land already devel oped with 210 structures.

In these intensely developed areas there is no question that private investment ison acollision
course with coastal erosion and inundation. Public investments (e.g., roads, sewer systems and
public open space), coastal beach-based recreation and tourism (e.g., sand beaches and public
shoreline access areas), and marine resource industries (e.g., critical wetland habitat for commer-
cially valuable species, commercial water dependent uses and commercia accessto public waters)
may also be heavily impacted by sea-level rise.

Governmental policies, laws and regulationswill be instrumental in determining to what extent
new public investment and new private development will take place in areas projected to be subject
to coastal erosion and inundation as aresult of sea-level rise. They will also establish the rulesfor
treatment of existing development asthe devel opment isthreatened by achangein shoreline position
and as that same development threatens to interfere with natural coastal processes. This chapter
analyzes existing state and federal laws to eval uate the extent to which they are aready prepared to
minimize adverseimpacts of accel erated sea-level rise, and the extent to which they can be modified
to respond to an anticipated change in shoreline position.

In evaluating existing laws and policies, this chapter positsthat aretreat strategy isgenerally
preferableto a protection strategy. Where the coastal processes and land development are on a
collision course, the preferable option will be for the land development to move back from the
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shoreline. Only in very limited circumstances (e.g., the commercia port areaof the Portland/South
Portland harbor) might it make economic sense to deviate from this policy; in limited areas the
already disturbed character of the shoreline and the nature and intensity of the threatened
development might justify protective engineered solutions, such as seawalls, to keep the shoreline
from migrating.

The very simplified cost/benefit analysis of alternative policy response options for one
developed, extremely vulnerable site (Camp Ellis, Chapter Four) supports preference for a retreat
strategy. It found that the relative costs and benefits of protection and retreat favor the latter in that
setting.

Similarly, asurvey of innovativepolicy responsesto sea-level riseand coastal erosion in selected
coastal states (See Appendix B) verified that these states are beginning to embrace aretreat strategy
aswell, at least as a strategic response to a continuation of historical patterns of shoreline change.
While these state approaches vary significantly in detail and in the extent to which they have been
ableto trandate broad policy goa's into implementing laws, there are notable shared themesthat
Maine's policies should also embrace as guiding principles:

1. Respect the dynamic nature of coastal systems,
2. Striveto preserve/enhance the resiliency of natural systems;

3. Acknowledge as underlying premises that the public should not be subsidizing private
development in hazard areas and that private devel opment in hazard areas can constitute
apublic nuisance;

4. Tomaximizepolitical acceptance, build onand strengthen existing coastal policiesrather
than developing a separate set of sea-level rise policies,

5. Utilize state or regional oversight of local decisions regulating coastal development to
facilitate integrated management of coastal systems and to better reflect the state-wide
interests in this public resource;

6. Develop an integrated approach to control impacts on beaches, eroding bluffs and
migrating wetlands recognizing that they are parts of an interconnected natural system,

7. Acknowledgethat no onetechniquewill be sufficient for theentire shoreline; incorporate
sufficient flexibility to respond to differencesin coastal topography, varying intensity of
development, and land use (e.g., water dependent uses);

8. Ultilize coastal setback requirements to minimize new development in hazardous
coastal aress,

9. Supplement coasta setbackswith avariety of additional regulatory, tax, acqui-sition and
planning strategies.

These premises inform the following analysis of Maine's laws and regulations.
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B. MAINE'SLAWSAND REGULATIONS RELEVANT TO SEA-LEVEL RISE

The laws and regulations currently in place in Maine constitute the State's de facto response to
thethreat of sea-level rise. A few of thelaws specifically anticipate the possibility of sea-level rise;
other laws address arange of possible coastal hazards which could include sea-level rise. Thelaws
and regulations with primary impact are summarized in Appendix A, with specific focus on their
relevance to possible sea-level rise. It may be consulted for more detailed discussion of each law.
The analysisin this chapter draws upon that review to identify strengths and weaknesses in existing
laws.

This chapter first reviews the general laws and policies which provide the mandate or enabling
legislation to plan for sea-level rise. Then, because the regulatory needs are different for each type
of coastline (sand beach, marsh/flat, bluff, and engineered shoreline) this chapter analyzes the
specific portions of existing laws and regul ations most likely to influence devel opment along each
type of shoreline.

1. Background Law: Coastal Management Policies Act

The 1986 Coastal Management Policies Act' is a statement of policies to guide the State in
bal ancing competing coastal uses. The Act establishes nine policies and directsthat state, local, and
certainfederal agencieswithresponsibility for regul ating, planning, devel oping, or managing coastal
resources conduct their activitiesin away which is consistent with the nine policies.

The policy relating most directly to sea-leve rise is Policy Four which states:

Hazard area development. Discourage growth and new development in coastal areas
where, because of coastal storms, flooding, landslides or sea-level rise, it is hazardous to
human health and safety[.] (emphasis added)

The accompanying illustrative Guidelines® express the rationale for the policy, noting that coastal
floodplains, sand dunes, and wetlands in their natural state provide storm protection and support a
variety of important plants and wildlife. Citing the extensive damage to natural and man-made
features visited by coastal storms and the direct and indirect costs to governments of repairing this
damage, the Guidelines establish the objective of discouraging development and redevelopment in
areas that present threats to public safety or that threaten property damage which will be costly to
public entities.

The Guidelines recommend that affected agencies govern themselves in accordance with the
following policies:

» Government agency decisionswill not support new infrastructure or related facilitiesin
hazardous areas;

* Publicfundsavailablefor improvements, renovations, or repair to existing infrastructure
or other public facilities in hazard areas will give priority to their relocation out of
hazardous areas.

» Government agencies will require new and modified structures/facilities to be adequately
setback to protect them from erosion for 100 years.
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» Government agencies will include scientific projections of sea-level rise in regulatory
and management decisions affecting the shoreline.?

The Coastal Management Policy Act does not contain any provisions providing sanctions for
violating the Act. By Executive Order, state agencies were directed to examine al their programs
affecting the coast and to incorporate changes to make them consistent with the Policies before
December 31, 1987. This Order was tackled with varying levels of agency enthusiasm and
resources, resulting in uneven and unsystematic responses. It isfair to say that the December 31,
1987 goal was not met, but work is continuing on anincremental basisin some agenciesto bring the
State closer to the goals expressed in the Coastal Policies.

As mentioned, the Act also encouraged federal and local agenciesto review their programs for
compliance with these Coastal Management Policies, but without establishing any deadlines. For
municipalities, the primary land useregulatory entity in Maine, these policieswere eventually given
greater relevance through provisions in the Growth Management Act® and the Shoreland Zoning
Act,® both of which require the resulting comprehensive plans, comprehensive land use ordinances,
and shoreland zoning ordinances adopted by coastal municipalities to "address' the Coastal
Management Policies. Coastal Policy Four may be furthered through voluntary comprehensive
planning efforts, through state review of local plans for compliance with the Coastal Policiesasa
condition of awarding implementation grants, through continuing state technical assistance, through
state consi stency certification for preferencefor certain funds, and through thelong-rangerestriction
that amunicipality will not be able to enforce any local land use ordinances (beyond the minimum
shoreland zoning requirements) if it has not adopted a comprehensive plan which is consistent with
the Act (including furthering its goals and the Coastal Management Policies) by 1998 or 2003.

The possihilities for encouraging municipal compliance under the Shoreland Zoning Act, as
currently enforced, aremorelimited. Whilethe Act recitesthat each coastal municipality isrequired
to address al of the coastal management policies in its shoreland zoning ordinance, assessing
compliance with these policies has not been a high-priority on the part of municipalities or the
Department of Environmental Protection. |f a municipality meets the minimum Guidelines for
Shoreland Zoning Ordinances, it isnot independently eval uated to ascertain whether it hasaddressed
the coastal management policies.

In summary, Coastal Management Policy Four and the associated Guidance provisions appear
to be sound policy statementsasfar asthey go, but they provide just the merest shadow of an outline
for acomprehensive, enforceable strategy. The policy statements and guidelines are very general.
They do not shed any light on the weight to be accorded hazards posed by storm-driven erosion, local
subsidence, and the threat of sea-level rise as aresult of global climate change. Finally, the Act
relies on essentially voluntary implementation by affected local, state, and federal agencies. Policy
Four of the Coastal Management Policies Act is probably most important as an expression of public
purpose which can be invoked by various governmental entities as they adopt statutes, rules, and
ordinances which flesh out a detailed response strategy.

The following sections explore in more detail how existing laws currently address the Policy
Four goal of discouraging growth and new devel opment in coastal areaswhere, because of sea-level
rise, that type of growth and new devel opment would be hazardous to human health and safety.
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2. Sand Beaches
a. Character of Development

Sand beachesin Maine are primarily located in the southern part of the state in the Saco Bay and
WEells embayments. The northern beaches are more typically composed of cobble. Statewide,
beaches (both sand and cobble) constitute only about 10% of the 3,300 mile tidal shoreline.

Many of the southern beach areas first developed as summer resorts. During this century,
development spread to cover almost every available space on large beaches and much of the area
adjacent to smaller, frequently less stable strandlinesaswell.” These communitiesof seasonal single
family residences are increasingly seeing summer homes converted for year-round residences.

While most of the land adjacent to these southern beachesis already devel oped to some extent,
absent governmental restrictions on the location and intensity of new development, pressure is
building for a new generation of higher intensity development on land currently occupied by
lower-intensity uses. For example, summer camps have been bought and razed to make way for
larger year-round homes. And developers contemplating high-rise residences eye sites currently
occupied by small businesses and old motels. Whether thistype of devel opment will actually come
to pass depends primarily upon economic conditions and upon the limitsimposed by state and local
land use regulations, including whether the review authoritieswill have the political will to enforce
those restrictions.

Asdiscussed in more detail in Chapter Two, the mapping of selected areasfor thisproject using
50, 100 and 200 cm scenarios projected that the shoreline along sand beaches would move in the
magnitude of 50-150 meters (150-500 feet) landward over the next 100 yearsassuminga50 cm (1.6
foot) risein sealevel; 100-300 meters (300-1,000 feet) landward over the next 100 years assuming
al100cm (3.3 foot) risein sealevel; and 200-600 meters (650-2,000 feet) landward over the next 100
yearsassuming a200 cm (6.5 foot) risein sealevel. The 50 cm scenario by the year 2100 isthe most
likely of the three scenarios, but hazard mitigation planning theory suggests that it makes sense to
evaluate the higher scenarios as well.

b. Natural Resources Protection Act and Sand Dune Rules

Theprimary law controlling devel opment in sand beach areasisthe Natural Resources Protection
Act (NRPA)? as further fleshed out in the Coastal Sand Dune Rules. The NRPA requires that all
proposed construction affecting critical natural resources meet various standards prior to receiving
apermit. The Rules further articulate the standards and other requirements a proposal must meet
to be deemed in compliance with NRPA. Together the statute and rules establish policies which
prohibit new construction in certain portions of the sand dune system, restrict the intensity of
development whereitisnot prohibited, and require mobility or retreat for new and existing structures

in the face of migrating coastal systems. o . o
The Sand Dune Rules articul ate the basis for these policies, noting that thereis evidencethat sea

level is currently rising, that "theories have been developed which predict thisrise to acceleratein
the future,"'° and that any rise will increase the "rate of shoreline erosion and flooding, and the risk
of damage to coastal property."* The rules further state:

The extent to which sea level will change in the future is uncertain. However, under any
scenario of increasing sea level, the extensive development of sand dune areas and the
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construction of structures which are not practical to moveincrease therisk of harm, both to
the sand dune system and to the structures themselves.

Therefore, in order to protect the natural supply and movement of sand, and to prevent creation of
flood hazards, the Board will evaluate proposed devel opments with consideration given to future
sear-level riseand will imposerestrictionson thedensity and | ocation of development, and onthesize
of structures.*

A permit is generally required for any construction, repair, or ateration of any permanent
structurein acoastal sand dune system (defined to include beach berms, frontal dunes, duneridges,
back dunes,®® and other sand areas deposited by wave or wind action).** An applicant isrequired to
demonstrate that the proposed action meets statutory standards for review, which for activities on
or adjacent to asand dunerequirethat the activity "not unreasonably interferewith the natural supply
or movement of sand within or to the sand dune system or unreasonably increase the erosion hazard
to the sand dune system."*

Additional minimum standards are articulated in the Rules which must be satisfied before a
permit will issue, including:

Projects shall not be permitted if, within 100 years, the project may reasonably be expected
to be damaged as aresult of changes in the shoreline.’

The Rules are extensive and complex, but generally establish two sets of restrictions—one
applicable to existing structures and the other applicable to new structures. Buildings which have
been damaged to greater than 50% of their appraised value due to an ocean storm cannot be
reconstructed or replaced and additions to existing structures are not allowed unless they can meet
the requirements for new structures.

c. Existing Structures

No State permit isrequired for the maintenance and minor repair of existing structures abovethe
high water line causing no additional intrusion into asand dune. But a State permit isrequired for:

* Therestoration or replacement of a building which is damaged to greater than 50% of the
building's appraised market value by an ocean storm;

* Therepair of aseawall if the repair cannot be done with hand tools, or if there will be any
increase in dimensions, or if the building behind the seawall has been severely damaged by
an ocean storm and the damage exceeds 50% of the building's appraised value;

* Any repair, rehabilitation, or other improvement of abuilding, the cost of which exceeds
50% of the appraised market value of the building before the start of construction;

* Any work doneto enlarge an existing building; and
* Reconstruction or replacement of an existing building.

The owner of astructure damaged by a coastal storm or coastal erosion will be unableto rebuild
either the structure or any seawall in front of it without apermit if the structure is damaged by more
than 50% of itsvalue. In applying these regulations, no distinction is made based on the source of
the damage, such as whether it was caused by a 100-year storm, a 5-year storm, or gradual erosion.
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To rebuild, the owner must apply for a permit within one year of the damage, and must meet all of
the standards for new buildings (except maximum size and view protection provisions). It is
unlikely that such apermit to rebuild would be granted since the extent of the recent damage would
makeit difficult for the applicant to satisfy the minimum standards, including the standard requiring
no unreasonabl einterference with the natural supply or movement of sand within or to the sand dune
system. It might also be considered aflood hazard to itself.

However, until damaged to 50% of its value, existing structures can be maintained, repaired (if
the repairs are not so extensive that they actually enlarge, reconstruct or replace the structure), and
improved. As written, the allowed "improvement” is rather broad. It can cost up to half of the
apprai sed value of theexisting building prior to the start of construction and (except inV-zones) may
involve the construction of a second story or dormers.

In summary, these provisions allow existing buildings to not only remain in beach areas which
are threatened by sea-level rise, but also in some cases, to be enlarged within the existing footprint
(second story, dormers). Substantial improvementscan bemade until abuildingisdamaged by more
than 50% of its value. However, at that point, a permit is required for repairs or rebuilding and a
structure cannot be rebuilt unless it can meet the standards for new construction (see below). Itis
unlikely that an applicant would be able to secure such a permit; the owner of the damaged property
would be required to abandon it and retreat to less vulnerable land.

To date, the provisions prohibiting rebuilding if astructure has been damaged by more than 50%
of its value have been applied in numerous instances, with only one litigated challenge to the no
rebuilding provision. That caseinvolved an after-the-fact permit application (permit applied for after
the seasonal cottage wasalready substantially built) for apost-erosion damagereplacement structure
at Popham Beach. The Maine Supreme Court upheld the BEP'sdenial of asand dune permit, finding
that it was supported by substantial evidence. One of the BEP's grounds for denial was that the
applicants had failed to meet their burden to show that the project would not reasonably be expected
to be damaged within 100 yearsasaresult of changesintheshoreline.” Theapplicants subsequently
claimed that denial of a sand dune permit constituted a regulatory taking of property without
compensationinviolation of the Maine Constitution. The Maine Supreme Court held that no taking
had occurred because "beneficial and valuable uses of their property remain."*®

d. New Construction

The standards for new construction in or on a coastal sand dune system are similarly rigorous.
They limit areas and types of structures. New structures are prohibited in V-zones (velocity zones
or that portion of theland that would be inundated by wave surges superimposed on aflood) and on
or seaward of frontal dunes.

The Maine Supreme Court has been asked to rule on this provision twice. Inone case, it upheld
the BEP denia of an after-the-fact permit and denial of a variance to build a house addition on
Hunnewell Beach in Phippsburg because it was on afrontal dune.’® A second caseinvolved denia
of apermit to build anew residence on a narrow sand dune between a salt marsh and the ocean on
the only remaining vacant lot in Horseshoe Cove, Biddeford.?® Again, accepting Maine Geological
Survey's determination that the house would be located on afrontal sand dune, the Supreme Court
found that the evidence in the record amply supported the Board's denial of the initia application
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and of the variance request. The Court did not, however, reach the applicants claim that denial of
apermit would constitute a regulatory taking under the Maine and United States Constitutions.?

New seawalls are prohibited outright, regardless of whether they would be in front of new or
existing structures. Property ownershave sought relief from thisprovision through special legidlative
amendment twice. Inoneinstancein 1987, afew Pine Point property owners succeeded in obtaining
an amendment to allow permits to issue for bulkheads along the Scarborough River from the jetty
to the town landing. The resulting permits are, however, subject to the requirements that the
applicants maintain the bulkheads and also repair any damage to the frontal sand dune between the
end of the bulkhead and thetown landing.?? But in 1994, asimilar request for | egislative amendment
by Biddeford property owners was defeated in committee; committee members expressed their
determination to maintain the integrity of the Sand Dune Rules by refusing to grant piecemeal
exceptions.

In areaswhere development isnot prohibited outright, itsintensity isrestricted. Developed areas
(including driveways, parking, lawns, septic systems, buildings, etc.) arelimited to 40% of the site,
and no more than 20% of the lot may be covered by buildings.

For larger buildings, the rules establish a more stringent criterion by specifically requiring the
permit reviewer to assumethat sealevel will rise 3 feet over the next 100 years. Specifically, no new
building may be morethan 35 feet in height or have afootprint of morethan 2,500 square feet unless
the applicant "demonstrates by clear and convincing evidence that the site will remain stable after
allowing for athreefoot risein sealevel over 100 years' (emphasis added). Thisisthe only provi-
sion in the Rules which makes any express assumption of a particular rate of sea-level rise over a
specific period of years. The applicant may not rely on the existence of aseawall asevidence of site
stability. The applicant may not propose to build a seawall or engage in beach nourishment as a

means of stabilizing the site. . . . o
In addition to these restrictions on intensity of development, as with existing structures, the

regulations establish a policy of retreat if sealevel rises. All new, reconstructed, or replacement
structures approved after the effective date of the rules™ are subject to the following conditions:

1) No seawall shall be constructed or expanded on the property.

2) If the shoreline recedes such that the coastal wetland ... [including tidal and subtidal
lands] extends to any part of the structure, including support posts, for a period of six
months or more, then the approved structure, along with appurtenant facilities, shall be
removed and the site shall be restored to natural conditions within one year.

3) Any debrisor other remainsfrom damaged structures on the property shall be removed from
the sand dune system.

4) No structure shall be relocated within the sand dune system without approval of the
Maine Department of Environmental Protection.

Theserulesarejustified within thetext of the Rulesby findings by the Department of Environmental
Protection that sea level is rising, seawalls interfere with the supply and movement of sand and
accelerate erosion, and structures in a coastal wetland interfere with the natural supply and
movement of sand and create an unreasonable flood hazard.
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TheseRuleseffectively prohibit thestrategy of building"floodproofed” structureson pilingswith
the intent to maintain the structure after the beach has eroded out from under it. These retreat
conditions maintain flexibility on when they will kick in; if sea level rises more quickly than
anticipated they will requireretreat sooner than 100 years, but if therate of riseislessthan projected,
they will allow the structure to remain longer.

This policy of retreat is enforceable against these new, reconstructed and replaced structures
through express conditions of approval. In addition, the Rules state that the Department will record
sand dune orders containing any of these conditions with the Registry of Deeds. If thisis done, it
puts all subsequent owners on notice of these conditions prior to any purchase of the property.

In summary, pursuant to these rules (which only control development along lessthan 10% of the
State's shoreline) new constructionin or adjacent to sand dune systemsistightly regul ated, and those
new, reconstructed, or replacement structures which are allowed are subject to retreat requirements
if the shoreline recedes so that any part of the structure is affected by tidal waters for 6 months or
more. Similarly, once constructed, if they are damaged by a coastal storm by more than 50%, they
would probably be unable to rebuild.

The provision dealing with construction of larger structures requires reviewers to evaluate site
stability assuming that sea level will rise 3 feet over the next 100 years. For smaller structures,
assessment of site stability must be made on a case-by-case basis guided by the policy that projects
will not be permitted if, within 100 years, the project may reasonably be expected to be damaged as
aresult of changes in the shoreline.* No rate of change is specified; typically the DEP and BEP
have considered a continuation of the historical rate of change rather than an accelerated rate of
changeasaresult of global climate change. The Rulesuse an accelerated rate (3 feet over 100 years)
for reviewing larger structures but an historical rate for reviewing smaller structures based on the
assumption that the smaller structures are movable, and would be moved if threatened by coastal
erosion.

e. Other Laws Affecting Sand Beaches

Development on or along sand beaches is aso controlled by several other land development
regulations which are general in focus, including the Mandatory Shoreland Zoning Act and corre-
sponding local shoreland zoning ordinances, the Site L ocation of Devel opment Act if the proposed
development exceeds certain size/intensity thresholds,®® the Subdivision Law,?” and the State
Floodplain Management Program.? They are much less detailed than the NRPA Sand Dune Rules,
but do add afew specific setback requirements and review standards which might supplement the
Rulesin particular instances.

In addition, the State's Coastal Barrier Resources System Act® prohibitsthe expenditure of state
funds or the granting of state financial assistance for development activities within the designated
coastal barrier resourcesystem.® Proscribed devel opment activitiesinclude construction or purchase
of structures, construction of roads, airports, boat-landing facilities, bridges or causeways, and
erosion prevention projects.

Maine's statute and the parallel federal law are designed to protect and conserve coastal barriers
and the adjacent wetlands, marshes, estuaries, inlets, and nearshore waters by discouraging
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development on and adjacent to those barriers. To date, only a small fraction of Maine's
undevel oped areas (e.g., 32 coves, beaches, islands, points) aredesignated for inclusionin the coastal
barrier system. Thislaw provideslimited, thoughimportant, protection for these undevel oped areas
by prohibiting expenditure of state funds in support of development. It does not restrict private
investment.

f. Opportunitiesto Strengthen Controls on Development

One of the problems with the sand dune permitting system as currently administered is that it
requires an individual assessment of site stability, potential interference with the natural supply or
movement of sand, and erosion hazard for each application. Advanced designations are currently
used only to designate locations of frontal dunes, back dunes, and flood hazard zones through
computerized sand dune maps which have been prepared for certain areas of sand dune systemsin
southern Maine.® Whilethe designation of these maps as"best availableinformation” for purposes
of establishing these existing zones isimportant to rule out certain types of development in specific
areas, they address only part of theissue. These maps show only existing conditions; they do not
project hazards posed by beach erosion, by formation or migration of inlet and marsh channels, by
engineered shorelines, or by sea-level rise.

The Maine Coastal Program has identified the need to refine the regulations so that the State
makes more advanced judgments about where development should be prohibited based on
projectionsof futurehazards. Intheory, the advanced designation of hazard areaswill not only guide
privateinvestment decisionsand lend consistency to permitting decisionsunder NRPA, but will also
be useful to guide government agenciesin making public infrastructure decisions and will provide
important information about natural geologic processes to municipalities for integration into their
comprehensive plans and land use regulations.

To accomplish this end, the Maine Geological Survey (MGS) and the Department of Economic
and Community Development (DECD) are currently involved in a two-phase Shoreline Erosion
Management Project to enhance the sand dune maps so they convey more information about
historical shoreline change and the vulnerability to future shoreline retreat. The first phase of the
project is to calculate shoreline change rates for three priority hazard areas based on change in
shoreline position over time. The second phase will expand the coverage of "coastal hazard maps’
to include approximately 30 additional beach systems throughout the state. A Geographic
Information System (GIS) system will allow these maps to display information about the existing
built environment, locations of frontal and back dunes, past shoreline changes, wave washover and
flood zones, erosion rates for selected points, and a shoreline hazard rating. The MGS GISisable
to display information about shoreline change in great detail, since the grid size can be as small as
one square meter.

Compl eting the measurement of historical erosion and devel oping these increasingly detailed
maps of coastal hazards along beach systems throughout the state will give the State the ability to
consider adopting different setback lines for each beach or segment of beach based on historical
average annual erosion rates. These setbacks could vary based on loca historical shoreline
change/erosion rates. These area-specific setback lineswould reflect significant differences which
occur along the coast based on different types of beach systems (type of shoreline (sheltered or
exposed), composition (sand to cobbles), off-shore profile, and other relevant characteristics).
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The preliminary assessment of policy directions suggests that thisinformation could be used to
establish setback distances based on the erosion rate of a particular beach or beach segment using
a setback line based on 100 times the historical average annual rate. These maps would give much
more explicit guidancein applying the policy already articul ated in the Sand Dune Regul ations that
"projects shall not be permitted if, within 100 years, the project may reasonably be expected to be
damaged as aresult of changes in the shoreline."*

This 100-year policy would place Maine in the forefront of states with state-imposed setback
requirements. Several other states use variations on a 30-year/60-year standard for small and large
structures.® Thislower standard has been criticized as being too low to reflect the life expectancy
of modern structures* The National Research Council Committee on Coastal Erosion Zone
Management in its 1990 report recommended that state and local erosion management programs
should be encouraged to adopt stricter erosion standards such as a 50-year/100-year standard for
small and large structures.® Maine's adoption of a100-year setback standard for all buildingswould
be consistent with this recommendation.*

However, it should be noted that while substantial public benefits should be expected from
enforcing setbacks based on a 100-year erosion projection based on historical erosion rates, these
setback linesmay still significantly underestimate the areavulnerableto coastal erosion. These new
setback maps would determine the mandatory setback from erosion-prone shorelines by assuming
that the past average annual erosion rate will continue unchanged into the future. The problem with
using historical ratesisthat it makes no allowance for forecasts of global climate change.

Maine Geological Survey, based on tide gauge readings over fifty years and assuming a
continuation of the historical rate of change, predictsthat seasin Portland will be 21 to 26 centime-
tershigher in 2100.*" Sealevel increases based on this historical tide gauge data are projected to be
dlightly higher in Eastport (27-31 cm) and dlightly lower in Kittery (11 cm). Establishing setback
lines based on an assumption of a continuation of past erosion rates incorporates an assumption of
a continuation of the historical rate of sealevel change aswell.

However, more recent forecasts of global sea-level rise based on revised International Panel on
Climate Change emissions scenarios place the global low-, mid-, and high-level forecastsat 15 cm,
48 cm, and 90 cm respectively.® Those numbers have to be increased to reflect local subsidence
(based on historical changeless historical global rise of approximately 12 cm per century) to project
total sea-level changeinthelocal area. Using the revised forecasts, this would result in aforecast
risein Portland by the year 2100 of 24 cm (Ilow), 60 cm (mid), and 104 cm (high). If these scenarios
for accelerated globa sea-level rise are borne out, the resulting increase in locally-experienced
sea-level rise will be approximately 14% (low), 150% (mid), or 300% (high) greater than the
increase in sealevel assumed by projecting a continuation of historical rates.

In the phase | completion report for the Shoreline Erosion Management Project, the Maine
Geological Survey discussesthepossibility of global sea-level riseasaresult of global warming, and
acknowledgesthat "erosion ratesdetermined in thisstudy are possi bly conservativewhen cal cul ating
future beach changes."* The basis for this conclusion isthat "it is quite likely that an accel eration
in the rate of sealevel rise will cause an increase in the erosion rates.”
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In summary, the Shoreline Erosion Management Proj ect assumes a continuation of an historical
rate of change without projecting afuture, accel erated rate of erosion based on accel erated sea-level
riseasaresult of global climate change. Thus, the State must still confront the policy issue of how
to integrate projections of accelerated sea-level rise into any revised coastal hazard mitigation
strategy. Due to the scientific uncertainties currently surrounding those global change projections,
the State may be justifiably apprehensive about basing mandatory setback requirements for all
development on projections of historical erosion plus erosion anticipated as aresult of accelerated
sea-level risedueto global climate change. However, the State should consider using more stringent
setback requirementswhich include assumptionsabout an accel erated rate of sea-level riseincertain
conditions.

For example, the State could further articul ate atwo-tiered system, similar to theoneit uses now,
inwhich some uses are subject to asetback based on 100 timesthe historical annual average erosion
rate for that beach and other uses are subject to a setback based on projections assuming a specified
accelerated rise in sea level (e.g., arise of 3 feet or 100 cm over 100 years). The Sand Dune
Regulations as currently applied make this distinction with regard to small and large new
development; for all development, the Rules direct that no permit shall be granted if, within 100
years, the project may reasonably be expected to be damaged asaresult of changesinthe shoreline.”
For small development, while the means of measurement is not specified, 100 years of stability is
assessed using a projected continuation of historical rates. In contrast, the Rules specifically state
that 100 years of stability for larger projectsisto be assessed assuming arisein sealevel of 3 feet
over the 100 years. It would be agood ideato make this distinction more explicit if that iswhat is
intended. Withthe compl etion of the mapsbeing devel oped under the Erosion Management Project,
setback requirements for smaller structures could be designated in advance, based on historical
change. For larger development, the regulations could continue to contain a setback requirement

which requires applicants to assume a 3-foot rise in sea-level over the next 100 years.*
Anocther variation on this system would be to designate particular favored uses (such as

water-dependent uses or uses supportive of commercia water-dependent uses) which would be
subject to setbacks ranging from O feet (if functionally required) to rates based on historical change.
The less favored uses (such as non-water dependent commercial and residential structures) would
be subject to the requirement that they show the site will be stable assuming a specified accel erated
rate of change (e.g., 3 feet over 100 years).

In proposing these setbacks as a component of an anticipatory sea-level rise response strategy,
itisassumed that it is rational to continue use of current setback requirements, which are based on
100 times an historical or accelerated sea-level rise rate (using the mid-level 100 cm or approxi-
mately 3 foot scenario), particularly since they have been in place for more than a decade. Many
current owners of shoreline property, particularly those purchasing during the boom years of the
mid-1980s, have assumed ownership with no investment backed expectation of being ableto build
closer than these setbacks.

However, as yet unresolved Maine litigation may hold that even though the BEP has the power
to deny sand dune permits and variances on frontal dunes and forward of these setback lines, the
application in a particular fact situations may constitute a taking of private property requiring
compensation.* This possibility is discussed in more detail in the following chapter.
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In evaluating the appropriateness of using setback provisions which incorporate assumptions
about accelerated sea-level rise, decision-makers should be cognizant of the EPA's uncertainty
analysis. According to EPA, arise of at least 100 cm has a 5% chance by 2100 and 50% chance by
2200. Assuming these EPA projections are correct, using a setback based on a 3 foot/100 cm rise
scenariofor larger structureswould mean that the State woul d have a95% probability of successfully
keeping large new structures from interfering with coastal processes for the next 100 years. At the
same time, given the uncertainty, it also means that there is a 50% probability that those large
structures would not have been affected by a change in shoreline position for 150 to 200 years and
could in fact have been built closer to the shoreline with no innundation by 2100.

Policy makers must balance the risk of harm to structures and the natural systems against the
chance that they will unnecessarily restrict the use of the property. Factors supporting a cautious
approach for larger structures (i.e., establishing setbacks using a 100 cm rather than 50 cm or
historical rate assumption) include: 1) the lack of mobility of large structures, 2) the probable
continued ability to make some economic use of the site through temporary or smaller more mobile
structures, 3) environmental justificationsfor keepingintense devel opment back from the shoreline,
and 4) the possibility of adverse shoreline effectsfrom global climate change separate from achange
in shoreline position such as storm surges and an increase in the frequency or intensity of hurricanes
in Maine® Conversdly, it may be acceptable to use a setback based on a continuation of historical
rates of risefor small structures sincethey arerelatively mobileif the searisesfaster than expected.
However, it is critical that property owners fully understand that they will be required to move if
threatened by a change in shoreline position so that expectation can be built into the property's
purchase price and so they have no claim that they should be able to protect their investment by
engineered means.

Sincetheeroding shorelineisavery dynamic system and since some of the scientific uncertainty
about global climate change might be reduced over the next decade, any setback regulations should
be established in such away that coastal hazard maps establish a mandatory minimum setback, but
do not preclude the State from requiring a greater setback if new information justifiesit. Thisnew
evidence may include evolving geol ogic information, evidence of recent storm damage or flooding,
and information about changes in tidal inlets, as well as new information about global climate
change.

So long as the requirements for removal of new, reconstructed, and replaced structures remain
in place and the Stateretainstheinstitutional will to enforce those requirements, the policy of retreat
in the face of sea-level rise will be implemented, regardless of whether there are any mandatory
setback requirements. However, incorporating mandatory setback requirements in addition to the
retreat requirements will help minimize the amount of private economic loss due to unwise
devel opment decisionsand will reduce the number of individual swith economicincentivesto bring
political pressure to bear to weaken the retreat policy.

3. Salt Marshes
a. Character of Development

The southwest coastal compartment of Maine (from the New Hampshire border to Cape
Elizabeth) constitutes approximately nine percent (9%) of the State'stotal shoreline; approximately
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65% of thisshorelineissalt marsh. Similarly in the 31% of coastal shorelinein the areafrom Cape
Elizabethto Port Clyde, approximately 26% of the shorelineissalt marsh. Along the remaining 60%
of the shorelineto the north, salt marsh shorelineismuch less preval ent, constituting approximately
10% of the tidal shoreline.*

Historically, recreational tourism and summer home shoreline development has tended to
concentrate along beaches and on scenic rocky promontories overlooking the sea. Development
along marsh areas has not been asintense nor hasit been asdriven by seasonal or out-of-state users.

Asdescribed in Chapter Two, the mapping of selected areas using three scenarios projected that
the shoreline along salt marsheswould movein the magnitude of 3-35 meters (10-125feet) landward
over the next 100 years assuming a 50 cm (1.6 feet) rise in sea level; 8-50 meters (25-175 feet)
landward over the next 100 years assuming a 100 cm (3.3 foot) risein sealevel; and 17-100 meters
(50-325 feet) landward over the next 100 years assuming a 200 cm (6.5 foot) risein sealevel.

Structuresand infrastructure are usually not the most vul nerabl e resources of concerninthistype
of setting since salt marshes are not usually the site of intensive development. Thefocusisinstead
on the values and functions of the salt marsh wetlands as critical habitat for birds, including
migratory waterfowl, and endangered species, as spawning grounds and nursery areas for
commercialy valuable fish and shellfish; as afilter for removing pollutants and preserving water
guality; asaflood water retention and flow reduction mechanism; and as a buffer protecting upland
areas from erosion by absorbing and dissipating wave impacts. To continue to serve this function,
itiscritical that salt marshes be able to migrate inland with the change in shoreline position.

b. Natural Resources Protection Act

Unlike sand beaches, for salt marshes, there is no single law which takes precedence over all
others in managing the conditions under which development on or adjacent to it will be allowed or
removed. Severa different State laws and local ordinances all have a role to play in placing
restrictions on development.

The Natural Resources Protection Act® is designed to protect many of the State's resources,
including coastal wetlands, from degradation. A NRPA permitisrequired for any regulated activity
in, on, over, or adjacent to any coastal wetland. Coastal wetlands are defined to includeall tidal and
subtidal lands, all areas with vegetation present that istolerant of salt water and occurs primarily in
asalt water or estuarine habitat, and any marsh, swamp, bog, or other contiguous lowland subject
to tidal action during the maximum spring tide level.*® Thisdefinition allowsfor theregulated area
to fluctuate as the shoreline changes in response to global climate change or land subsidence.

The standards of review most applicable to proposed development in salt marsh areas try to
minimize loss of the critical beneficial functions generally associated with these coastal wetlands
such aswildlife habitat and flood protection. Specifically they include:

» Soil erosion. The activity will not cause unreasonable erosion of soil or sediment nor
unreasonably inhibit the natural transfer of soil from the terrestrial to the marine or
freshwater environment.
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* Harm to habitats; fisheries. The activity will not unreasonably harm any significant
wildlife habitat, ... aquatic habitat, ... estuarine or marinefisheriesor other aquaticlife....

* Interferewith natural water flow. Theactivity will not unreasonably interferewiththe
natural flow of any surface or subsurface waters.

* Flooding. The activity will not unreasonably cause or increase the flooding of the
alteration area or adjacent properties.*’

The State has promul gated Wetlands Protection Rulesto ensure that the NRPA standardsare met
by applicants proposing regulated activities in, on, over, or adjacent to a coastal wetland.”® The
Rules establish a wetland classification system (with coastal wetlands defined as Class I, and
wetlands located within 250 feet of coastal wetlands defined as Class I1) and detail standards for
avoidance of lossin wetland area, functions and values. They discuss "no practicable aternatives,"
compensation, mitigation banking, and "no unreasonableimpact” criteria. However, unlikethe Sand
Dune Rules, they assume arelatively fixed shoreline position. No specific provisions are included
to require an applicant to demonstrate that the site will remain stable over along period of time, nor
arethere any requirementsfor retreat or removal of any structuresthat might be affected by achange
in shoreline position.

The DEP has promulgated regulations describing the BEP's scope of review under the Soil
Erosion Standard. The only regulation that might be of use in prohibiting structures that would
prevent the landward migration of wetlands is a statement that in or on "coastal banks' a proposed
activity may not unreasonably affect the supply of sediment from the bank to coastal beachesor other
land subject to tidal action.* However, this provision has not historically been used to prevent the
construction of seawallsor similar structures on or adjacent to non-sand coastal wetlands. Similarly,
regul ations el aborating on the scope of considerations under the harm to wildlife and fisheries and
interference with natural flow of waters standards may be broad enough to embrace considerations
of alowing landward migration of coastal wetlands, but do not contain express statements of that
asagoal.

c. Mandatory Shoreland Zoning Act and Guidelines

The Mandatory Shoreline Zoning Act™ requires all municipalities to adopt zoning and land use
control ordinances applicable to the "shoreland area’ within its boundaries which are no less
restrictive than minimum guidelines adopted by the Board of Environmental Protection. The
shoreland areais defined to include those areas within 250 feet of any saltwater body or within 250
feet of the upland edge of acoastal wetland [10 acres or more, asdefined].> Among other purposes,
the Shoreland Zoning Act was designed to protect against unwise development in that area; to
protect buildings and lands from flooding and accelerated erosion; to control building sites,
placement of structures, and land uses; to conserve shore cover; and to anticipate and respond to the
impacts of development in shoreland aress.

While not specifically crafted in response to anticipated accelerated sea-level rise, the Act
contains water setback requirements with the potential to minimize the impacts of a change in
shoreline position. The Guidelines® prohibit the construction of any new principa or accessory
structure or any substantial expansion of an existing structure within the shoreland zone unless that
structureis set back 100 feet from the normal high-water line of great ponds and rivers, and 75 feet
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from the normal high-water line of other water bodies, tributary streams, or the upland edge of a
wetland. Inaddition, thereis essentially a 250 foot setback from the upland edge of a salt marsh or
salt meadow wetland if the areaiis zoned Resource Protection; a Resource Protection designation is
generally required in undeveloped aress if the area was rated moderate or high value by Inland

Fisheries and Wildlife as of January 1, 1973. o _ _
There are, however, setback exceptions. A General Development District (or its equivalent,

allowingintensivecommercial, industrial, and/or recreational use) requiresa?25 foot setback. There
is no setback requirement in a Commercial Fisheries/Maritime Activities District (allowing
functionally water-dependent uses). Thus adjacent to the upland edge of a marsh, the minimum
setback requirements could range from O feet (for an unlikely water-dependent usein amarsh) to 25
feet for arelatively intense commercial or industrial useto 75 feet for aresidentia use to 250 feet
in undevel oped Resource Protection Aresas.

The Guidelines establish performance standards for piers, docks, wharfs, bridges, and other
structures and uses extending over or beyond the normal high-water line of awater body or within
awetland. The Guidelinesdo not, however, establish performance standardsfor structures adjacent
to but not currently in awetland. This means there are no prohibitions in the mandatory minimum
standards which would prevent alandowner from constructing awall or other structureimmediately
outside a wetland to prevent the landward migration of a salt marsh as sealevel rises.

Thus, while the Shoreland Zoning Act addresses the threat of accelerated sea-level riseto some
extent by attempting to protect undevel oped land from devel opment that woul d i nterferewith natural
coastal processes, it fails to include provisions that anticipate a significant change in shoreline
position. For example, the building setbacks were devel oped assuming afixed shoreline position,
based on how far devel opment should be removed from wetlands to minimize the negative impacts
of development on wetland values and functions.

In fact, given the projected rates of change for the different scenarios, except in Resource
Protection Areas, the mandatory minimum setbacks fail in two major regards. 1) sincethey fail to
build in amargin for a change in shoreline position, they establish an inadequate buffer to protect
wetland values and functionsin the long term; and 2) in the more vulnerable salt marsh areas, they
also fail to require structures to be set back from the upland edge of awetland a sufficient distance
to protect those structures from being overtaken by a marsh migrating inland with the change in
shoreline position. For example, for the more vulnerable of the sample salt marsh sites, this study
projects a landward movement of 35 meters or 115 feet over 100 years given a 50 cm risg; this
exceedsthe general minimum setback requirement by 40 feet, the General Devel opment Setback by
90 feet, and the Commercial FisheriessMaritime Activities District by 115 feet.

Continued use of inadequate setback requirements, the absence of any prohibition on
construction of barriersto salt marsh migration, and the absence of any requirementsfor removal of
structures impacted by migrating marshes sets up a situation where it is aimost inevitable that
landownerswill try to halt the landward migration of marshes through the construction of physical
barriers. If thisisallowed, it will result in theloss of salt marsh wetlands asthe seaward edge moves
inland in response to sea-level rise and the landward edge is prevented from migrating.

Chapter Five 5-16 Responsiveness of Existing State and Federal Laws



Originally published September 1995 by the U.S. EPA Office of Policy, Planning, and Evaluation

d. Opportunitiesto Strengthen Controls on Development Along Salt Marshes

The migration of amarsh toward the upland is much less dramatic than the approach of the sea
up asand beach. Thetype of structure likely to be threatened in each situation is different too, with
higher-intensity development more likely along sand beaches. In addition, the functions valued by
the public vary. Sand beaches have significant economic, aesthetic, and recreational value; they
attract high density development and anchor the Southern Maine tourism industry. Salt marsh
wetlands make their contribution, but in a much less visible way; they serve as critical habitat for
commercially valuable fish and shellfish, provide a different type of recreational opportunities,
reduce the costs of maintaining water quality, and provide valuable flood and erosion control.

As discussed in the last section, Maine has aready adopted a policy of mobility and retreat to
protect sand beaches against a change in shoreline position; regulations applicable to new and
replacement structures are designed to allow the beach to maintain itself by requiring removal of
human impediments to allow a continuation of natural processes. However, the State has yet to
explicitly evaluate extension of apolicy of mobility or retreat for the salt marsh environment. The
State should addressthe sameretreat i ssuewith regard to salt marshes. Without new parallel policies
prevent bulkheads or other structureswhich interfere with wetland migration, arisein sealevel will
result in a decrease in important salt marsh wetlands.

The State could use a couple of different approaches. One approach would be to strengthen the
requirements under the Shoreland Zoning Act to expand the areas subject to the Resource Protection
District prohibition on development within 250 feet of the upland edge of designated coastal
wetlands. The Statewould need to review the sufficiency of the 1973 Inland Fish and Wildlife maps
designating moderate and high value wetlands in coastal areas and update those maps if necessary.
In addition, it would need to evaluate the exemptions allowing towns to opt for non-Resource
Protection designations even in mapped moderate and high value wetland areas, and the provisions
allowing special exceptionsin Resource Protection Districts to determine whether this approach is
likely to succeed.

A second approach would be to amend the Natural Resources Protection Act to broaden the
jurisdiction to require a permit for activities on land adjacent to any coastal wetland that might
interfere with the projected natural migration of that wetland, assuming a specified risein sealevel.
Thiswould expand the Act so it would not only protect against wetland degradation from material
or soil washing into wetlands, but would al so protect against wetland |oss occasioned by precluding
wetlands from migrating landward in equilibrium with rising sealevel.

The State would need to promulgate detailed regulations designed to prevent the hardening of
the upland edge. These regulations could be modeled after the Sand Dune Rules and the
amendments to those rules discussed above. They could include a prohibition on hard structures
designed to limit the landward migration of salt marshes, an increase in the minimum setback from
the upland edge of a salt marsh based on projected rates of change in shoreline position, a
requirement that more intensive development be required to prove site stability and adequate
buffering given a projected 100 cm rise in sealevel over 100 years, and a requirement that all new
construction and replacement structures be removed if the shoreline changes so that they are
substantially interfering with natural marsh migration processes.
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As part of this process, the State will need to make a conscious decision about whether all areas
should be subject to the requirements that they facilitate marsh migration, or whether distinctions
should be made between particular areas. For example, the State might decidethat shorelinein areas
already devel oped to acertain intensity or already developed for aparticular type of use need not be
maintained in an unhardened state. Or it might make distinctions based on the slope of the adjacent
land initsnatural state; if the slopeisalready relatively steep so that the wetland would probably not
be able to migrate without substantial |oss of area, that might argue in favor of allowing hardening
of the upland edge. These options decisions would have to be studied in greater detail before State
policy makers can decide what proportion of the salt marsh shoreline should be kept in an
unengineered state.

4. Eroding Bluffs
a. Character of Development

Maine's shoreline includes ledge areas, which increase from approximately 3% to 24% of the
shoreline as one moves northeast.>® These ledge areas consist of both stable bedrock promontories
and high bluffs of landslide-prone Ice Age mud. The bedrock promontories were generally built on
first. As those prime sites have been developed, construction has spread to other areas such as
eroding coastal bluffs of glacial sediment.> In some areas, these bluffs are eroding at arate of one
to threefeet per year.>® When the erosionisunimpeded, these coastal bluffs serve asasource of sand
for beaches, particularly in areaslacking amajor river to bring sediment from upstream, and asource
of mud for salt marsh formation.

Unlike marsh and sand beach erosion, the erosion of most coastal bluffsis driven primarily by
coastal stormsrather than by any changein sealevel, so projections of achangein shoreline position
over the next 100 years are the same regardless of the sea-level rise scenario. And aso unlikemarsh
and beach erosion, bluff erosiontendsto be periodic, with major slumping eventsoccurring at longer
intervals rather than a small amount of erosion each year.

b. Natural Resource Protection Act

Like development in salt marsh areas, bluff development is not regulated by any single law.
Development on bluffsgenerally fallsoutsidethe Natural Resources Protection Act (NRPA)® unless
it is a mapped significant wildlife habitat area, or is deemed to be on land adjacent to a coastal
wetland and the proposed activity would operate in such a manner that material or soil may be
washed into the coastal wetland. Whilethere are soil erosion standardswhich conceivably could be
applicableif triggered, eroding bluffs in themselves are not a targeted natural resource.

It would be consistent with the philosophy of NRPA to amend the Act to include eroding bluffs
as a protected natural resource. That Act is designed to regulate activities which might result in
environmental degradation due to activities in, on or over a protected natural resource or due to
material or soil being washed into protected natural resources from activities on adjacent land.
Development on or adjacent to eroding bluffs increases the risk of harm to the bluff and to other
protected natural resources such as sand beaches. For example activities such aslawn watering and
use of septic systems may hasten the erosion and degrade the bluff and shoreline area if erosion
causes system failure.
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A related activity, and onethat isregulated by NRPA, isthat property ownerswho haveinvested
in development on bluffs may try to build structures to halt the process of erosion, to the detriment
of the sand beach or marsh which wasto be nourished by the eroded bluff materials. The NRPA soil
erosion and habitat standards would be relevant, as well as the Soil Erosion Standard for activities
to affect "coastal banks," which requires that a proposed activity may not unreasonably affect the
supply of sediment from the bank to coastal beaches or other land subject to tidal action.>” Aswith
coastal wetlands, regulations concerning harm to wildlife and fisheriesand interference with natural
flow of waters standards may also be applicable.

c. Mandatory Shoreland Zoning Act

Development on coastal bluffswill be controlled to alimited extent by the Mandatory Shoreland
Zoning Act.*® These bluffs are within 250 feet of the upland edge of a coastal wetland, thus would
beincluded in the shoreland area. The minimum Guidelines require any permitted development to
be set back at least 75 feet from the upland edge of that wetland. In addition, the minimum
Guidelines direct the community to include lands "adjacent to tidal waters which are subject to
Severe erosion or mass movement, such as steep coastal bluffs" in aresource protection district. If
zoned for resource protection, only non-intensive uses would be allowed; principal structures for
residential, commercial, industrial, governmental, and institutional uses would be precluded.
However, these areaswill not aways be placed in Resource Protection Districts. Under current law,
even if coastal bluffs meet the criteriafor resource protection designation, amunicipality can opt to
forego that designation if they are currently developed or meet the criteriafor Limited Commercial,
General Development, or Commercial Fisheries/Maritime Activities District designation.
Additionally, amunicipality may opt to grant special exceptions to allow residential development
onalot inaResource Protection District which could not accommodate devel opment anywhere el se
on thelot.

d. Site Location of Development Act

A third law that might play aminor rolein controlling development on eroding bluffsisthe Site
Location of Development Act.* It includes a soil standard which states that the devel opment must
be "built on soil types which are suitable to the nature of the undertaking and will not cause
unreasonable erosion of soil or sediment nor inhibit the natural transfer of soil." However, thisAct
appliesonly tolarger developmentsand there areno moredetailed rulesor regulationswhich directly
relate the general standard to eroding bluffs.

e. Opportunitiesto Strengthen Controls on Development Along Eroding Bluffs

The type of development most likely to be located on eroding coastal bluffs is single family
residences. The Site Location of Development Act will not apply to this type of development. As
the laws are currently written, the major burden for preventing unwise construction falls on the
Shoreland Zoning Act, as enforced by individual municipalities through their Shoreland Zoning
Ordinances.

There are severa problems with relying on the Shoreland Zoning Act as the primary defense
against development on unstable bluffs. First, the Act has always been plagued by compliance
problems. These problems may be inherent in the intergovernmental division of responsibilities
incorporated in the Act. The State promulgates mandatory minimum guidelines; each individual
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municipality isresponsiblefor adopting an ordinance which is consistent with the guidelinesand for
enforcing that ordinance. It has not been uncommon for municipal boards to view these
requirements as unnecessary obstaclesimposed on local landowners by the State rather than as part
of a comprehensive effort to protect shoreland resources and prevent unwise development.
However, local acceptance and enforcement might be growing as a result of improvements in
training and certification of local code enforcement officers. If shoreland zoningisgoingto berelied
on asthe primary strategy for bluff erosion, amajor public education effort on erosion and sea-level
rise would be required to increase local acceptance of shoreland zoning provisions designed to
mitigate those impacts.

Second, aswritten, ashoreland zoning ordinance will not be effective to prevent against unwise
bluff devel opment unlessthat areais designated for resource protection and unlessthe municipality
does not grant special exceptions to allow single family development.*® Municipalities are often
reluctant to place land in a resource protection designation, and are frequently sympathetic to
variance, special exception, or rezoning requests to allow more intensive use of this land.

Finally, if amunicipality does not designate eroding bluffs as resource protection, as currently
written, theremaining standardswill probably beinsufficient to requirethat devel opment which does
occur is setback a sufficient distance to protect it over its useful life. Depending on the particular
bluff composition and its orientation, this study projects landward movement of the shoreline of
approximately 15 to 45 meters (50 to 150 feet) over 100 years. Other studies have estimated that
Maine's coastal bluffsare eroding approximately 1 to 3 feet per year, or 100 to 300 feet over the next
100 years, if the rate stays constant.®* Thus, the State minimum mandatory setback of 75 feet from
the upland edge of acoastal wetland isunlikely to be sufficient to protect the structure over itsuseful
life.

If development is alowed, as the bluff erodes, there will be increasing pressure to invest in
public or private bluff stabilization efforts. By definition, those stabilization efforts will interfere
with the transfer of sediment from theterrestrial to the marine environment. Eroding coastal bluffs
are amajor source of mud for the regions mud flats and salt marshes, and can be alocal source for
beach sand.®? Current NRPA standards could be applied, but historically have not resulted in denial
of permits for that type of bluff stabilization. However, both bluff stabilization structures and
individual seawallsalong sand beachesrai sethe same specter of interferencewith natural processes.
This suggests that bluff stabilization structures should be regulated to the same extent as seawalls.

One approach to increase control over development on eroding bluffsisto encourage individual
municipalitiesto amend their shoreland zoning ordinances to address the issue. Municipalitiesare
free to adopt shoreland zoning provisions which are more stringent than the state minimum
guidelines.

The Department of Economic and Community Development isin the process of drafting model
performance standards for erosion prone coastal areas (beaches and eroding bluffs) designed to be
incorporated into municipal shoreland zoning ordinances. These performance standardswould apply
throughout the shoreland zone, thus would extend protections to bluffs not already included in a
resource protection district. The current draft proposes to use a formula to increase the setback
beyond the normal 75 feet in areas eroding more than one foot per year; the additional setback
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increment would be determined by the average annual recession rate times the structure's assumed
life span.

This type of formulawould be a significant improvement since it would apply throughout the
zone and would tie setbacksto erosion rates. It does, however, anticipate the use of erosion rate data
for particular coastal areaswhich is not yet available from state agencies. Until funds are available
for Maine Geological Survey to develop that data for the entire state, the municipality would have
towork with itsown geologist or Maine Geological Survey to devel op that datafor each application.
The other limiting factor is that without amendment of the Shoreland Zoning Act, municipal
adoption of these performance standards is completely voluntary.

The State should also evaluate a second approach: bringing eroding bluffs under more direct
State control by amending NRPA to include eroding bluffs as aresource to be protected by the Act.
This action could be taken alone or in concert with encouraging municipalities to amend their
shoreland zoning ordinances as discussed above

Amending NRPA to include eroding bluffs as a protected natural resource offers the advantage
of unifying direct stateregul ation over all of the major components of the "soft coast”: sand beaches,
salt marshes and eroding bluffs. By expanding the geographic reach of NRPA, it facilitates review
of proposed activity based on its impact on the entire interconnected coastal system. This change
should also promote consistency in underlying management policies. In addition, this approach
would not have to rely on voluntary local action.

If eroding bluffsare expressly incorporated into NRPA as aprotected natural resource, the State
could then develop a set of rules parallel to the Sand Dune Rules to elaborate on the soil erosion
standard (which mandates that the activity not inhibit the natural transfer of soil from theterrestrial
to the marine environment) in the coastal bluff context. The new Rules could establish new setback
requirementsand anew retreat policy which would put applicants on notice that future bluff erosion
would require that new and rebuilt structures be moved. These Rules would also serve to educate
the public and municipalities about the fluid nature of thistype of land form. Increased awareness
alone might be sufficient to deter some coastal construction in this type of hazard area.

A third variation on this approach might be to allow waivers of the setback requirements for
small structures with well located septic systems provided that the applicant agrees to a condition,
memorialized as a recorded deed restriction putting all future owners on notice, that the structure
could not be protected by engineered bank stabilization efforts and that it would have to be removed
if any part of the structure was within a certain distance of the edge of the bluff.

5. Engineered Urban Shoreline
a. Character of Existing Development

A fourth distinct type of shoreline consists of engineered urban shoreline. Maine does not have
much as measured in miles of shorefront. But the extensively engineered portions of harbors, such
as the Portland/South Portland inner harbor, are of critical importance to the economic functioning
of theregion.
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The engineered shorelinein this part of the harbor consists of aseries of established finger piers,
docks, wharfs, seawalls, bridges, and similar structures. These structures were first established,
largely on filled land, more than a century ago, and have evolved over time as grandfathered
structures, generaly free of particular performance standards or new regulations controlling their
location or environmental impact. While subject to significant variation from parcel to parcel,
according to observations of the Maine Geological Survey, they are generally designed to
accommodate seaswhich are approximately six feet higher than current mean high tide. Thismeans
that even given aprojected risein sealevel of 200 cm over the next 100 years, the shoreline position
will remain in its current location along this urban engineered portion of the shoreline.

However, these structures have not been engineered to accommodate higher water levels as a
means of advanced planning for sea-level rise. Tothe contrary, the extraincrement above mean high
tide is required to protect uplands from most storm events. Even this added increment is
occasionally insufficient in extreme storm events as evidenced by the occasional flooding of parts
of Commercial Street (the closest street parallel to the waterfront) and structures located on piers
south of Commercial Street. Thus, while this engineered waterfront is not vulnerable to a change
in shoreline position due to arise in sealeve, if it remains as it is now, it will be vulnerable to
increased storm surges. Unless the structures are raised or reinforced, the geographic extent and
frequency of flooding from storm surges will increase as sea-level rises.

Theinner harbor portion of the waterfront isin an intensely developed areawhere any sensitive
natural resources have already been disturbed through construction, dredging, intense use, and other
perturbations. While regulators should guard against any further environmental degradation, the
economic functions rather than environmental or habitat functions are likely to take precedence in
most reviews. Unlike salt marsh, sand beach, and eroding bluff areas where future regulatory
strategies are driven by preserving or restoring natural functions for maximum public benefit, on
engineered urban waterfronts, the maximum public benefit will probably be derived by allowingthis

working waterfront to continue that economic function. _
Individual property ownerswill experience any risein sealevel asagradual change over time.

It will probably first manifest itself as slightly greater vulnerability to storm events over time. Itis
likely that inthe course of reinforcing and rebuilding existing structuresthrough normal maintenance
and repair activities, property owners will accommodate to the increase in sealevel by raising the
level of decks and designing the structure to protect upland areas from dlightly higher waters. This
typeof responsewoul d beincremental, parcel-by-parcel, and uncoordinated. If waterfront usershave
sufficient resourcesto reinvest in periodically rebuilding and modifying their infrastructure, this de
facto response strategy may be sufficient to allow those structures to remain in place and continue
their economic functioning.®® Regulatory policies should be evaluated to determine whether they
will permit periodic reconstruction of piers and wharves to allow continued economic functioning
of key businesses.

b. Local Comprehensive Zoning, Flood Plain, and Shoreland Zoning Ordinances

The local comprehensive zoning ordinances for Portland and South Portland do not take the
possibility of sea-level riseinto consideration. Neither ordinance expressly requires the applicant
to address site stability in the face of future change in sea level. To the extent that flooding is
addressed in local ordinances, it is through the adoption of State-mandated minimum flood plain
management regulations.** These regulations focus primarily on construction standards such as
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minimum elevation of structuresand other flood-proofing requirements. Thereview for compliance
with these flood plain management standards tends to be rather cursory, with reviewing staff and
boardstendingtorely on representationsof the devel oper'sarchitect or engineer to gauge compliance
with the technical requirements of the standards.

The Shoreland Zoning Act has only minimal impact on these municipalities. Both Portland and
South Portland have complied with the Act by adopting hybrid ordinances that incorporate only
selected portions of the Guidelinesinto local ordinances. The 75 foot mandatory minimum setback
requirement under the Shoreland Zoning Act isinapplicableto the engineered portion of the Portland
and South Portland shorefronts since the zoning in this area is analogous to General Devel opment
(25 foot setback) or Commercial Fisheries/Maritime Activities Districts (no setback) as established
inthe Act.

The Shoreland Zoning Guideline's performance standards for piers, docks, wharfs, bridges, and
other structures,® the Submerged Lands Act® and the current comprehensive zoning ordinance for
the City of Portland generally combineto establish aland use policy favoring water-dependent uses
on, over, and immediately adjacent to coastal waters. This was not the case prior to 1987 when
Portland and South Portland saw high-density residential condominiums, new office buildings, and
tourist attractions such as floating restaurants approved for construction along the waterfront. The
userestrictionstend to bethe most stringent part of Portland'slocal zoning ordinances. For example,
there are no setback requirements (except for 5 feet from the apron of a pier), lot coverage may be
100%, and buildings may be constructed to aheight of 45 feet. Under certain conditions, alimited
range of non-water dependent uses are allowed in the upper story space of waterfront buildings.

c. Opportunitiesto Strengthen Controls on Development Along Engineered Urban
Shorelines

There appear to betwo regulatory strategiesto evaluate with regard to minimizing damage from
sea-level risein the engineered urban harbor context. Since natural processes are no longer at work
to maintain the functioning of the shoreline system, the engineered solutionswill need to be updated
as necessary. One strategy is to ensure that private owners are able to improve their structures to
cope with rising waters on a periodic basis as part of regular maintenance and reinvestment
opportunities. Any regulations which impede this ability should be identified and evaluated to
determine whether there are any unnecessary restrictions which could be eliminated.

The second opportunity to minimize future damage from increased inundation along the
engineered urban shoreline is to strengthen land use controls. While not originally adopted as a
responseto threats posed by accel erated sea-level rise, giving astrong preferenceto water-dependent
uses for shoreline sites can become an important component of a sea-level rise adaptive response

strategy.

There are multiple policy reasons for restricting occupancy of structures over water and along
the immediate shoreline to uses which must locate there in order to function. Sites which provide
reasonable access to navigable waters are a scarce resource, particularly in the Portland/South
Portland harbor which has a very small shoreline in comparison to other ports in urban areas of a
comparablesize.®” Those sites should be reserved for those uses which cannot function without that
access. Other activitieswhich are attracted to the shore primarily for the views, ambiance, or other
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amenity values—such asretail shops, residential uses, and non-water dependent offices—should be
required to locate further inland. They should not be allowed to preclude marine uses.® The only
exception to this general principle should be in the case where non-water dependent uses can
contribute to the economic health of water-dependent uses and key water-dependent useswould not
otherwise be able to maintain the necessary piers, wharves, or similar infrastructure.

Without strong land use control s favoring water-dependent uses, during the last decade, market
forcesin New England's cities have combined to encourage devel opment of high-density residential
dwellingunits, festival-typeretail marketplaces, and highriseofficesdirectly onthewaterfront. This
type of high intensity development immediately on the shore places many people, expensive
structures, and complex urban infrastructure at risk from the impacts of rising seas.

In contrast, maritime uses tend to involve alower level of investment inimmobile structures or
equipment, would have fewer people on site who would be exposed to the risk of storm events, and
involve businesses and employees who are more cognizant of and accustomed to dealing with the
vagaries of coastal waters. Furthermore, by definition, water-dependent uses have no option but to
locate along the waterfront.

Restricting new shoreline devel opment along engineered urban waterfronts to those uses which
need to be there—water-dependent-uses—should help minimize the potential damage from storm
surges or coastal inundation as aresult of sea-level rise. This"no regrets' strategy will hold down
the value of development in areas vulnerable to increased damage from possible sea-level rise. But
even if sea level doesn't rise, it is consistent with other policies supporting the preservation of
shoreline sites for water-dependent uses.

Municipalities should give strict interpretation to the definition of water-dependent uses so as
to disallow uses such as residential condominiums with boat slips and floating restaurants as
"water-dependent uses." Similarly, as projections of sea-level change are developed with greater
precision, municipalities should eval uate whether they should devel op more rigorous standards for
larger water-dependent use structureswhich would require applicantsto provethat the devel opment
is designed to minimize the hazards of storm surges assuming arisein sealevel of 3 feet over the
next century. Thistwo-tiered review would be similar to the stricter scrutiny given to structuresin
excess of certain height and size thresholds under the Sand Dune Rules.

The State should also review its policies on water-dependent uses. The Shoreland Zoning
Guidelines alow, but do not mandate, identification of areas for inclusion in Commercia
FisheriessMaritimeActivitieszones. WhilePortland hasafairly strong waterfront zoning ordinance,
the State shoul d assesswhether other communitieswith highly engineered waterfrontsare permitting
non-water dependent usesto locatein areas vulnerableto sea-level rise. Oneway to addressthe dual
goals of protecting and promoting water-dependent uses and of minimizing the risk of damage due
to sea-level rise would be to strengthen the Shoreland Zoning Guidelines to require designation of
areas meeting particular site characteristics (e.g., acombination of utility asasitefor amaritimeuse
and orientation to wind and water making it vulnerable to sea-level rise effects) as Commercial
FisheriessMaritime Activities District, thus precluding new non-water dependent uses.
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C. FEDERAL LAWSAND REGULATIONS RELEVANT TO SEA-LEVEL
RIsE

In theory, federal laws could also supplement state laws to comprise a de facto substantive
responseto accelerated sea-level rise. Inthissection, relevant federal lawsarereviewed in summary
form to identify the extent to which they do supplement the response established by Maine'sexisting
laws and regulations. In general this analysis concludes that while federal research efforts and
funding initiatives are important in assisting states with the development of anticipatory response
strategies, existing federal laws and regulations do not provide specific guidance to states or
supplement state laws in a significant substantive way so as to constitute an anticipatory response
strategy to accelerated sea-level rise.

1. Coastal Zone M anagement Program

The federal coastal zone management program, established by the Coastal Zone Management
Act of 1972, as amended,” encourages and assists the states in preparing and implementing
management programs to "preserve, protect, devel op and where possible, to restore or enhance the
resources of the nation's coastal zone.""

The Act was amended in 1990 to incorporate referencesto sea-level rise. A new Congressional
finding states: "[b]ecause global warming may result in a substantial sea level rise with serious
adverse effectsin the coastal zone, coastal states must anticipate and plan for such an occurrence."™
Each participating state's management plan is directed to provide for management of coastal
development to minimize losses caused by improper development in "flood-prone, storm surge,
geological hazard, and erosion-prone areas and in areas likely to be affected by or vulnerable to sea
level rise, land subsidence and saltwater intrusion, and by the destruction of natural protective
features such as beaches, dunes, wetlands, and barrier idands."”? Thus, to remain consistent with
the federa law, and therefore eligible for federal financial assistance and leverage over federal ac-
tions, coastal management programs are required to incorporate sea-level rise considerations into
program objectives and activities.

The 1990 amendments established section 309 Coastal Zone Enhancement Grantsto assist states
with specific projects to improve their management plans and implementing laws. Eight broad
"enhancement objectives’ qualify for the funding, including an objective on coastal hazards;
anticipating and managing the effects of potential sea-level riseisone of the specific eligibletopics
within the hazard objective.

In summary, the Coastal Zone Management Act now requires some consideration of sea-level
rise as part of the coastal management program and provides an opportunity for enhancement grant
funding to facilitate planning and enhanced management. Aswith other coastal policy objectives,
the Act does not mandate any particular sea-level rise strategy. Dueto the variation among the states
in regulatory framework, problems posed, and institutional allocation of responsibilities, the Act
leavesit to each state to develop the response that is most appropriate for it.
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2. Federal Climate Change Research

Another way the federal government is involved in planning for sea-level rise is through
supported research. The U.S. Global Change Research Program is multi-year, multi-agency,
federally-funded research program designed to bridge the gap between scientific research and policy
initiatives. It encourages research to monitor, understand, and predict global change, and toimprove
the scientific basis for developing national and international policy. Greenhouse gases in the
atmosphere and sea-level rise are among the global change phenomena targeted for study.

Through this program, and with other funding, the United States Environmental Protection
Agency (EPA) and National Oceanic and Atmospheric Administration (NOAA) have taken lead
roles, both within thiscountry and ininternational efforts, to devel op aconsensus on greenhouse gas
issues and response strategies. The EPA has conducted or funded a significant portion of the state
climate change research on adaptive responsesto accel erated sea-level rise. 1t will be important for
states to keep themselves informed about the results of this research so that they can review their
anticipatory strategies periodically in response to developing information. However, this federal
research effort does not, in itself, establish any substantive portion of a policy response strategy.

3. Federal Clean Water Act

Section 404 of thefederal Clean Water Act® isthe primary federal law controlling devel opment
in coastal wetlands, the areamost vulnerabletorising seas. It requires anyone who wantsto conduct
dredging and filling activities in navigable waters, including wetlands, to obtain a permit from the
U.S. Army Corps of Engineers (COE). Federal resource agencies, the Fish and Wildlife Service
(F&W), the Environmental Protection Agency (EPA) and the National Marine Fisheries Service
(NMFS), review and comment on various permit applications. Through thispermitting process, the
COE and the resource agencies can play a critical role in reviewing development in coastal and
estuarine waters and protecting coastal wetlands.

The COE generally evaluates projectsbased on historical sealevels. Thereisnoformal guidance
directing the COE or the resource agencies to evaluate projects taking into consideration the risks
of accelerated sealevel rise or the need to ensure that coastal wetlands have the ability to migrate.
Evenif accelerated sealevel risebecamearoutine consideration inthe COE's public interest review,
the COE might still havelimited influence over major impedimentsto coastal wetland migration due
to the geographic limits of itsjurisdiction. Despite alack of formal guidance or statutory directive,
district offices and resource agencies may have the discretion to consider risks of accelerated
sea-level risein project review if the agencies consider them to be significant.”

While not within the purview of the Clean Water Act, it should be noted that the COE a so plays
amajor role in civil works functions such as the construction of seawalls, jetties, and other hard
erosion control structures, in soft erosion control efforts such asbeach restoration and renourishment,
and in navigation projects such as channel dredging. Historical erosion rates are typically used in
project assessment. The COE islikely to play amajor role in these types of engineered responses
if sea-level rise accelerates.
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4. Coastal Barriers Resources Act of 1982

The federal Coastal Barrier Resources Act of 1982" established the Coastal Barrier Resources
System, consisting of undeveloped coastal barriers along the Atlantic and Gulf of Mexico coasts.
The coastal barriers were designated by the Secretary of the Interior in consultation with the
Governors and state coastal zone management agencies, after public comment.

The Act imposes limits on federal expenditures within the System; except for a few narrow
exceptions, no new federal expenditures or new financial assistance under the authority of any
federa law may be made within the System. This precludes financial assistance for most
development activities. Proscribed devel opment activitiesinclude construction or purchase of struc-
tures, construction of roads, airports, boat-landing facilities, bridges or causeways, and most erosion

prevention projects. o . . . .
The only exceptions to the prohibition on federal expenditures or financial assistance are for

water-dependent energy resources; navigational channels, structures, and dredge material disposal;
maintenance and repair of certain public roads, structures and facilities; certain military activities,
Coast Guard facilities; a variety of other emergency, habitat and research activities; and
"nonstructural projects for shoreline stabilization that are designed to mimic, enhance or restore a
natural stabilization system." "

Thecoastal barriersidentified by thefederal Coastal Barrier Resources System arealsoidentified
by Maine statute as being part of the Maine Coastal Barrier System. Under Maine statute, the use
of statefundsand financial assistance are also prohibited (with certain exceptions) in the designated
areas.”

The geographic extent of coverageisvery limited. Only approximately 22.5 miles of Maine's
3,400 mile shoreline are included in the Coastal Barrier Resources System (CBRS).”® Other areas
which are already protected (such as through state ownership) are not included in the CBRS
designations.

This Act is consistent with aretreat strategy. It prohibits erosion stabilization projects except
for nonstructural shoreline stabilization projects that are designed to mimic, enhance, or restore
natural stabilization systems. It limits use of public funds for development in these areas and
promotes retention of natural storm protection functions. But the Act provides only limited
protection; it does not restrict private devel opment nor does it include much of the shoreline.

In light of the threat of accelerated sea-level rise, it is appropriate to evauate whether there are
other areas which meet the criteria and should be included in the system.

5. National Flood Insurance Program

The National Flood Insurance Program (NFIP),” first enacted in 1968, is designed to reduce the
cost of Federal disaster assistance following floods. NFIP, administered by the Federal Insurance
Administration under the Federa Emergency Management Agency (FEMA), made previously
unavailable flood insurance protection available to property owners in flood hazard areas if the
community inwhichthey resided adopted afloodplain ordinance meeting Federal standardsdesigned
to reduce or avoid future flood losses. These ordinances were intended to ensure that any new
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structures constructed in afloodplain would be designed to withstand a 100-year flood with minimal
damage.

Most coastal communities have opted to participate in the program by adopting building codes
and zoning rules acceptable to FEMA. Thisvoluntary local participation makes flood insurance
available to owners of new and existing structures, allows owners to apply for construction loans
from federally-regulated lending institutions, and makes the community eligible to receive
non-emergency federal disaster relief funds (e.g., funds to repair roads, schools, sewers, etc.).

TheNFIP consistsof three stages: theidentification stage, the emergency program stage, and the
regular program stage. At the identification stage, flood-prone communities are identified, and
preliminary maps are prepared to identify general outlines of floodplains, including "A" Zones
representing areas expected to beinundated during a100-year flood. InMaine, al identification has
been compl eted.

To enter theemergency program stage, the community must enact apreliminary ordinancewhich
requires a permit for construction or other development in flood-prone areas and which otherwise
meets FEMA standards. The ordinance must require that new construction and substantial
improvements be elevated above base flood level or, in non-residential structures, be flood-proofed
rather than elevated. Flood insurance is available at this emergency program stage, but there are
maximum ceilings on insurance coverage of $35,000 for a single family home and $10,000 for its
contents.® As of the end of 1993, five Maine communities which had just recently decided to join
the program were still in the emergency program stage.

Once acommunity entersthe emergency program, FEMA producesaFlood Insurance Rate Map
(FIRM) for thetown outlining flood-proneareas. 1n somecommunities, the FIRM isprepared based
on detailed engineering studies which identify areas of specia flood hazard designated Zones A,
A1-30, AE, AO and AH. Each zone has corresponding requirements which must be met before a
permit will be granted for construction or other development.

In communities with lower flood risks, FEMA may opt to forego detailed studies and identify
only "A" Zones on the Flood Insurance Rate Map. In Maine, less than one-half of the participating
towns have FIRM S based on detailed studies. The majority of towns do not have detailed studies
so in these communities only "A" Zones are mapped.

A community then has six months to enter the regular program by incorporating the FIRM into
its zoning ordinance or other floodplain management ordinance. Oncein the regular program, full
insurance coverage is generally available. A portion of that insurance may be provided at
premium-subsidized rates.®

TheNational Flood Insurance Program has been subject to criticism on avariety of groundssince
its inception.®? While those general criticisms may have implications for its usefulness as a
mitigation tool, for purposes of this study, the most directly relevant criticism is that the National
Flood Insurance Program fails to adequately address gradual shoreline erosion.

Due to the statutory mandate of the Program, it places primary emphasis on avoiding flood
damage. Tothisend, it relies on elevating structures and "flood-proofing” as the primary means of
preventing loss of life and structures. The construction standards are primarily designed to bring
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structures through the intermittent effects of coastal storms without reducing the capacity of the
water to runoff adjacent lands. They are not designed to minimizelosswhen theland underlying the
structure has eroded away through a gradual process.

One study of coastal erosion, reviewing the National Flood Insurance Program and other federal
responses, found that:

recognition of erosion as a hazard in its own right, apart from coastal flooding, has only
recently begun to emerge. Federal policy has typically addressed storm-generated erosion
as a short-term phenomenon with little attention to longer-term or gradual erosion resulting

from the effects of relative sealevel rise.® _ o
Other analysts have also identified this as a shortcoming of the Act, and have asserted that it fails

toincorporate an adequate strategi c responseto shoreline erosion caused by either historical or future
rates of sea-level rise®

While some recent efforts have been made to amend the statute to develop greater erosion
management capability based on available historical data, the statute has not been amended to
incorporate any assumptions about an accel erated rate of sea-level rise asaresult of global climate
change.®* Premiums do not reflect any projections of accel erated erosion due to an increasein sea
level 2 One commentator also suggests that under current law, due to a statutory cap on rate
increases, evenif therisk of inundation from accel erated sea-level rise becomesknown and apparent,
theserateswill still be unableto reflect thisknowledge, thus FEM A will be precluded from charging
actuarially sound rates.®’

Over the years, there have been several efforts to incorporate an erosion element into flood
insurance risk assessment. A 1973 amendment added erosion as a possible flood loss,® and 1976
regulations further established aframework for communitiesto usein addressing erosion hazards.®
But these effortswerevery narrow, addressing erosion only if it related to aflood event, and ignoring
gradual erosion. A nationa study commissioned by FEMA found that NFIP failed to take action to
implement even these limited flood-related changes.*

The next magjor effort to manage erosion under NFIP took the form of the 1988 Upton-Jones Act
amendmentsto NFIP These amendments, extended to 1995, authorize payment from the National
Flood Insurance Fund to demolish or rel ocateinsured structuresthat are subject toimminent collapse
or subsidence as a result of erosion. The intent was to encourage removal of erosion-prone
structuresin advance of their collapse, minimizing hazards and reducing the total |oss expenditures.

The amendments al so established new setback lines by mandating that once the Act applies, no
further flood insurance is permitted on that land unless the new or relocated structure is landward
of the setbacks. For 1-4 family residential structures, the setback is based on a 30-year erosion
standard; for any other structure, it is based on a 60-year erosion standard. These are calculated
assuming a continuation of historical rates.

The Upton-Jones Amendments have been praised as an important first step in setting the stage
for identifying erosion hazard zones, for adjusting premiumsto reflect erosion risks aswell asflood
risks, and for developing new land-use standards. But there is still widespread concern over the
program and multiple revisions have been recommended to improve its effectiveness.” For
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example, one national evaluation recommended that the geographic area of digibility, the "zone of
imminent collapse,” be expanded to facilitate anticipatory removal of structuresin advance of a
major storm event.** Another national assessment of policy optionsfor preparing for climate change
recommended that the NFIP mapping and rate structures be revised to incorporate at least
conservative estimates of sea-level rise.®

Even with the Upton-Jones Amendments, the NFIP still does not include any express
consideration of projections of accelerated sea-level rise. Under the current Act, future erosion
estimates are to be based on projections of past shoreline change as documented in existing records;
sea-level risetrendswill not beincorporated into the projection of futurerisk unlessthey are already

"present in the existing record."® .
In 1991 and 1992 significant amendments to the NFIP were proposed but in both years the

amendmentsfailed.® Both proposal sexpressly recognizedtherel ativerisein sealevel asthreatening
theflood insurance program with greater financial liability.”” Both proposalsalso sought toincrease
compliance by imposing requirements on lenders,® to increase local incentives to reduce
construction and the number of structures in flood-prone areas through premium rate reductions,”
and to increase State mitigation activities such as elevation, flood- proofing, and rel ocation through
national mitigation grants.’® The proposals would also have established erosion management
programswith mandatory (1991) or voluntary (1992) land management standardsfor erosion-prone
areas.

Senator Kerry introduced a slightly amended "National Flood Insurance Reform Act of 1993"
in August, 1993."* Again the bill proposes that Congress find that the relative rise in sea level
exposes the NFIP to risks that should be adequately considered in risk assessment. Erosion hazard
areas, to beidentified based on erosion rateinformation and other historical data, aredefined asareas
where erosionislikely to result in damageto or loss of buildings and infrastructure within a 60 year
period. Other than requirements that the delineations be updated periodically, there is no express
recognition of the threat of an increased rate of sea-level rise as aresult of globa climate change.

The State should monitor the progress of the Kerry proposal and similar pending bills'% which
would amend the National Flood Insurance Program. These amendments might alter the economic
incentives to develop in or retreat from vulnerable aress.

The pending anendments to NFIP do not constitute adirect response to anticipated accel erated
sea-level riseasaresult of globa climate change, but they are designed to manage gradual coastal
erosion, divorced from aflood event. They assume acontinuation of historical ratesof sea-level rise
into the future rather than adopt a projected accel erated rate of rise. However to the extent that they
would protect threatened areas from further development and would heighten the ability of natural
shoreline processes to accommodate to a change in shoreline position, they could help mitigate the
impact of accelerated sea-level rise.

The State may al so adopt its own measures on coastal erosion to supplement the National Flood
Insurance Program. For example, it could adopt provisions to establish locational restrictions for
coastal structures in the 100-year floodplain keyed to 50- to 100-times the annual erosion rate and
could designate erosion zones within flood hazard areas where only movable structures will be
allowed.
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D. CONCLUSION

Thefederal programs discussed above provide some limited incentives and technical assistance
for statesto engagein erosion mitigation planning. For example, the Coastal Zone Management Act
has been amended to recognize rising seas as a critical area for anticipatory planning and now
provides financial assistance for programmatic changes through Enhancement Grants. EPA's
Climate Change program al so provides val uabletechnical assistanceto states. However, thefederal
programs are not yet internally consistent, nor are they intended to be a comprehensive response.

Given thislack of acomprehensive policy at the federal level and the general deference given
to statesin land use and land development matters, state governments have an opportunity to play
a vita role in implementing coastal erosion mitigation strategies. States may regulate coastal
development directly, as Maine has done in sand dune systems through the Natural Resources
Protection Act. Whilethe setback standards can beimproved by tailoring them toindividual beaches
or portions of beaches, in general they have successfully established setback standards for larger
structures which incorporate an assumed sea-level rise of three feet over the next century and have
established an important retreat policy for all structures.

States may al so approach theissue moreindirectly by guiding local planning and implementing
regulations. Maine has taken this approach through the Coastal Management Policies Act, the
Mandatory Shoreland Zoning Act, and the Growth Management Act. Together these Acts establish
overall goals and minimum standards, but leaveit to individual municipalitiesto develop plansand
regulations which are consistent with these goals.

The products of these state-mandated planning requirements have been uneven, both from town
to town, and within local plans, from goal to goal. While towns generally focused a lot of energy
on identifying the community'svision for itself, delineating growth and rural areas, and deciding on
implementation strategies, they gave less attention to more technical issues such as preventing
inappropriate development in natural hazard areas, including flood plains and areas of high erosion.
Whilesometechnical assistancewasavail ableto townsconcerning sea-level riseand coastal erosion,
these topics did not generally receive magjor emphasis. At thetime, thiswas probably arationa ap-
proach given the difficulty in obtaining municipality-specific information about historical erosion
and project sea-level rise, the complexity of coastal hazard mitigation and sea-level riseissues, the
existence of local floodplain ordinances, and the degree to which state agencies already regul ated
development in fragile environmental areas such as wetlands and sand dunes.

However, asindicated in the preceding system-by-system review of state laws and regulations,
local reliance on the adequacy of state regulation may be somewhat misplaced. The State generally
does a good job of regulating sand dune systems. However, there are significant gaps in state
regulation of development adjacent to salt marshes and on eroding bl uffs.

State legislators and resource managers will have to evaluate the most appropriate way to
proceed to amend state and/or local ordinances to be prepared for the possibility of an accelerated
rate of sea-level rise. The State can opt to rely on amendments to NRPA and promulgation of
additional rules. Sincetherealready seemsto be an expectation that the State regul ates devel opment
in coastal erosion hazard areas and since the State has the necessary technical expertise, it would
make sense for the State to extend shoreline regulation to encompass the entire "soft coast” system
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of sand beaches, salt marshes, and eroding bluffs. This state-wide approach is aso supported by
considerations of:

1) interjurisdictional equity in coastal development management, since al municipalities
would operate under the same restrictions;

2) availability of necessary technical and legal expertise, sincethe development regulations
may need to be fairly complex and well-substantiated to avoid legal challenges from
owners of land in vulnerable areas,

3) consistent control over state infrastructure and public investment policies; and

4) ability to consider multijurisdictional impacts of changes in coastal systems such as
interference with natural processes in one town affecting the shoreline in an adjacent
town.

However, the State coul d al so opt to encourage municipalitiesto make necessary changesintheir
local land use and shoreland zoning ordinances. It isarguable that this approach would allow local
municipalities to tailor the most appropriate regulations for their own conditions. However, any
reliance on voluntary municipal action would have to be supplemented by extensive technical
assistance from the State to provide model ordinance provisions, detailed dataabout local historical
erosion rates, and detailed projections of changesin shoreline position given assumed sea-level rise
scenarios. It would also require extensive public education about the dynamic nature of coastal
systems to convince local officials and citizens of the benefit of these regulations.

A hybrid of these approaches may prove most successful since these options are not mutually
exclusve. The State could strengthen the NRPA regulations to establish statewide minimum
policies and regulations governing development within the "soft coast" system. And those
municipalities that wish to go beyond NRPA may adopt their own more rigorous standards
regulating development in erosion prone areas or wetlands as part of their shoreland zoning, land
use, or wetland ordinances.
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Chapter Six

L EGAL CONSIDERATIONSFOR MAINE'S
PoLIcYy RESPONSE

Most toolsthat arelikely to provide an effective policy responseto sea-level risearein the hands
of stateand local governments. Asthe preceding chapter indicated, federal legal authority to address
rising sea level is limited to the federal flood insurance program, which has yet to incorporate
assumptions of an accelerated rate of rise, and the financial and technical assistance for planning
provided to states under the federal Coastal Zone Management Act. The activities of private
organizations that operate on a local or regiona level, such as land trusts, can be important
components of a state-wide response strategy.

The response tools from which Maine can choose fall into three broad categories. regulatory,
non-regulatory (i.e, market-based), and informational. The selection of appropriate tools can be
based upon whether Maine decides to pursue a strategic retreat, accommodation, or resis-
tance/protection course of action, or a combination of these approaches. In this part of the report,
it is assumed that Maine will opt to pursue a retreat policy along most of the coast, based upon
considerations and assumptions discussed in the preceding chapters.

Thischapter examinestheretreat policy toolsavailableto Maineintermsof their legal feasibility
and defensibility. The primary focusisonthe potential constitutional challengesto thoseregulatory
toolsthat reduce theland use choices of private landowners. Whilethelegal authority to employ the
non-regulatory, market-based tools is an important consideration, these approaches by definition
present fewer basesfor legal challenge, especially under thetakingsclause. Accordingly, their legal
defensibility is discussed less extensively. The informational tools, which are very important to
support both regulatory and non-regulatory approaches, are discussed only very briefly. However,
itisimportant that Maine consider and select from thefull array of toolsavailablefor asea-level rise
response; the legal feasibility isjust one factor to consider in formulating the State's policies.

A. OVERVIEW OF PoLICY RESPONSE OPTIONSAND TOOLS

Tools that are regulatory in nature are those within the broad range of land use controls and
regulations that can be adapted for the specia conditions of rising sealevel. These include:
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» static or dynamic construction setback lines which restrict new development next to
the shoreline and are measured using either historic or accel erated shoreline erosion
rates and the average useful life of structures;

» conditional land use permits for new shoreline development that require removal of
structures once shoreline migrati on beginsto occur! or which condition devel opment
on the conveyance of arolling easement? or a covenant prohibiting the construction
of aseawall or bulkhead;

» prohibitionson rebuilding of existing structures based upon projections of the future
location of the tideline;

» building and engineering codes and design standards requiring new structures to be
built at elevations above afuture sealevel; and

» buffer/no building zones around critical natural areas such as wetlands likely to
migrate with rising sealevel .2

Non-regulatory tools rely on market forces and voluntary actionsrather than legal prescriptions
to prevent development in areas subject to rising sealevel. These include:

» public purchase of full or partial property rights such as flowage easements on land
likely to be affected by rising sealevel;

* incentives or subsidies for private owners to relocate development away from the
shoreline;

* tax incentivesto preserve undeveloped areas needed for wetland migration;
» development disincentives and exactionsto pay public costs of erosion control; and

» transferable development rights to compensate landowners for development
restrictions (used in conjunction with land use regulations).

Severa states have already adopted many of the regulatory tools listed above in their effortsto
control coastal erosion and hazards. A small number of states have expressly evaluated these tools
for the purpose of anticipating arising sealevel associated with global climate change. A review
of state programswith coastal hazard control and sea-level rise provisionsis provided in Appendix
B.

Few states have evaluated or adopted non-regulatory, market-based approaches for addressing
sea-level rise. However, anumber of these non-regulatory tools present advantages that should not
be overlooked, especially when used in conjunction with a system of land use controls relevant for
sea-level rise. The main advantage of non-regulatory tools like the voluntarily-conveyed, rolling
easement isthat they are useful when sealevel riseforecasts are uncertain. They do not require the
same degree of scientific and technical support as regulatory restrictions. These tools, while novel
today, are likely to become more feasible in the near future. This will happen when the public
becomes more familiar with alternatives to land use regulation and realizes that non-regulatory
alternativesarelesslitigation-proneand can be more cost-effectivethanregul ation. Inthediscussion
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that follows, thefeasibility of non-regulatory alternatives particularly suited for sea-level rise policy
will be considered in light of Maine law in section D.

B. REGULATORY OPTIONSFOR MAINE'S SEA-LEVEL RESPONSE

Maine, like many other states, already has in place a system of land use control laws designed
to control development in environmentally-sensitive areas and to prevent growth from overtaxing
public infrastructure needed to support communities.* As described in Chapter Five, one of these
laws, the Natural Resources Protection Act, through the Sand Dune Rules, already takes account of
rising sea level in sand dune systems. That Act does not, however, expressly consider rising sea
level in other coastal wetland or eroding bluff areas. Given thisexisting body of environmental and
land use control laws and their gapsin coverage, it islikely that Maine's policy makerswill wish to
consider adopting several additional regulatory toolsthat are consciously designed to anticipate the
movement of the shoreline.

Severa opportunities exist for strengthening Maine's regulatory controls on land use and
development that would improve the legal framework for dealing with sea-level rise. The purpose
of this chapter is to examine one aspect of the feasibility of these measures—their ability to
withstand legal challenge by property owners. Additional considerations are also important in
determining overall feasibility, including availability of technical resources to support certain
regulations, legislative willingness to adopt additional land use controls measures, and public
understanding and acceptance of such measures. These factors must also be considered before a
final sea-level response strategy can be devel oped.

In Chapter Five, one measureis described that would protect Maine's valuable and limited sand
beach resources by establishing construction prohibition areas, commonly referred to as " setbacks,”
under the Natural Resources Protection Act and the Mandatory Shoreland Zoning Act. These "no
building" areaswoul d be based upon projections of accel erated sea-level risefor somestructuresand
on historic erosion rates for other structures in a two-tiered system of setbacks. The first tier of
setback lineswould apply to smaller structuresand would be established using 100 timesthehistoric
annual average erosion rate for a particular beach or beach segment. A setback line calculated on
thisbasis could aso apply to favored coastal uses such as buildings that support commercial water
dependent uses, e.g., shipyards and fishing support facilities.

Larger structures and developments, and certain less-favored uses, e.g., non-water dependent
commercial uses like restaurants and office buildings, would be subject to a setback requirement
reflecting an assumed accel erated rate of sea-level rise, for instance, 3 feet over 100 years. All new
devel opment subject to the Natural Resources Protection Act would a so be conditioned on removal
if changesin the shoreline result in its interference with dynamic dune processes.

Both groupsof setback lineswould be published on mapsavail ableto landowners and municipal
officials and would be subject to periodic review and revision as new information improves
predictions of shoreline change.

To protect the irreplaceable wetland resources and their ecological functions along the Maine
coast, Chapter Five suggests stepsto provide for the landward migration of salt marshesasthelevel
of the sea rises. These would include the adoption of measures under the Natural Resources

Chapter Sx 6-3 Legal Considerations for Maine's Policy Response



Anticipatory Planning For Sea-Level Rise Along The Coast Of Maine

Protection Act and/or local shoreland zoning ordinances to restrict new development and to phase
out existing devel opment in uplands areas adjacent to protected wetlands that are needed for inland
migration. These measures could take three forms:

e anincrease in the minimum setback (currently 75 feet) from the upland edge of a
coastal wetland based upon projected changes in shoreline;

» arequirement that applicantsfor high density devel opment located adjacent to coastal
wetlands prove during site plan review that the site is stable and that the proposed
structures are set back from the wetland's new upland edge that would result from a
projected 100 cm risein sealevel over the next 100 years; and

» acondition on all new development and replacement structuresthat they be removed
if changesin shorelineresult intheir interferencewith natural migration of salt marsh
vegetation or tidal flows of water.

To prevent development on eroding coastal bluffs, Chapter Five suggests these natural features
should beincorporated into the Natural Resources Protection Act and regul ations shoul d be adopted
which would parallel the Sand Dune Rules. In addition, or in the alternative, protection under local
shoreland zoning ordinances should be substantially increased. These rules would limit new
development, prevent the construction of bluff stabilization devices designed to protect existing
structures, and would establish aretreat policy in the event of future bluff erosion.

With respect to engineered urban shoreline, stronger land use controlsthan are currently in place
under state and local laws would help to minimize damage from sea-level rise. The primary action
suggested would restrict building occupancy to uses that require a shorefront location in order to
function, usesthat are sometimesreferred to as"water dependent.” Theserestrictionsarewithinthe
scope of existing zoning and land use controls and would require no special legal considerations if
adopted to address sea-level rise. Such controls would clearly further important state interests and
leave property owners with numerous economically beneficial uses.

The following discussion will focus on the preceding recommendations that may raise more
difficult questions of legal defensibility. It focuses primarily on the measures designed to protect
sand dune systems, wetlands, and eroding bluffs which may face challenges by land owners under
the federal and Maine constitutional provisions prohibiting governmental "taking" of property
through restrictive land use and environmental regulations.

C. POTENTIAL LEGAL CHALLENGESTO THE REGULATORY TOOLS
1. Overview: Due Process and Takings Clause Challenges

As with all land use regulatory measures that restrict the options of landowners, measures
anticipating climate change-induced sea-level rise may be challenged in court. Some owners may
pose what isreferred to asa " substantive due process' challengeto the rationale for the restrictions.
They would claim, for instance, that the sea-level rise projections rely on models and possible
scenarios rather than on proven rates of shoreline change on their property, and that their property
use choices should not be limited by these assumptions. Some landowners may also consider the
economic impact of restrictions to be so burdensome or so inconsistent with their expectations that
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they will accept the risks and costs of mounting a takings clause challenge.®> Because of its scarcity
and high demand, coastal property isamong the highest value property in the nation. Thisincreases
the likelihood of landowners bringing legal claims, especially for monetary damages under the
takings clause.

State and local 1and useregulations are very likely to survivethe challenge that they lack avalid
public purpose or a substantial basisin fact or scientific evidence. Legidative judgments, such as
the decision to include eroding bluffs under the Natural Resources Protection Act, are afforded a
presumption of validity by reviewing courts. The challenger/ landowner must proveto the court that
the legidation or regulations are invalid. A Maine court will uphold the regulations unless the
landowner proves that the laws do not promote the general welfare, use means that are not
appropriate to achieve these public goals, or are being exercised in an arbitrary or capricious
manner.® The court will presume that the regulations are valid; the challenger must prove that the
regulations fail to meet at least one of these three standards.

Courts in Maine consider protection of environmenta quality and preventing harm to life and
property from coastal storms a valid objective of the police (legislative) power.” Likewise, Maine
courts have found that restricting devel opment in environmentally sensitive areas such as wetlands
is an appropriate means of achieving these legislative objectives.® The courts are likely to find that
additional regulations of the type described above are sufficiently based in fact to be upheld against
a substantive due process challenge. Thiswill be so as long as the regulations are based on some
degree of scientific evidence, including, e.g., models and projections of sea-level rise that are
reasonably credible, evenif there are alternativeinterpretations. Similarly, if theregulations are not
discriminatory and treat similar property in a similar manner, the courts will not find them either
arbitrary or capricious.

If acourt were to conclude, however, that one of these testsis not met, it would strike down or
invalidate the particular regulation. Inthat event, the legislature, town council or selectmen would
be free to enact amodified or aternative measure that would meet these tests and achieve the same
ends. The outcome would be different, however, if the landowner concedes that the regulationisa
valid exercise of the police power, but claims that it deprives her of all or substantially all of her
property's value. If she can convince the court that the regulation constitutes a taking without
compensation, the court will not invalidate the regulation, but will require the regulatory body to
compensate the landowner for the appropriate measure of economic damage she sustained.

There are several waysin which regulators can design their lawsin amanner that is sensitive to
the interests of landowners but which can achieve the public policy objectives. Before describing
these, it is necessary to set out the basic legal standards for regulatory takings under federal and
Maine law.

2. Takings Clause Principles

A landowner's challenge to Maine's sea-level rise regulations could be brought under either the
federal or state constitutional provision protecting private property against governmental takings
without compensation. While the tests the courts will use to analyze the claim differ dightly, the
fundamental considerations arethe same: alargely factual inquiry into the purpose of the regulation
and the effect it has on the particular property in question.
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a. Federal TakingsLaw

The Fifth Amendment to the United States Constitution provides that government bodies shall
not take" private property ... for public usewithout just compensation."® Althoughtheoriginal intent
of the provision wasto insure private property against physical seizure by the government, sincethe
1920s, the U.S. Supreme Court has held that the provision can be invoked against government
regulations that effectively take private property by eliminating most of its value to the owner
through restrictionsonitsuses. In hisfamous opinionin Pennsylvania Coal Co. v. Mahon,™ Justice
Holmes observed that while government could not function if it could not impose some constraints
on private action, "if [a] regulation goestoo far, it will be recognized as ataking."**

While the Supreme Court has consistently held that "no precise rule determines when property
has been taken [by government regulation],"* the Court has generally recognized that aregulatory
taking is effected where a land use regulation "does not substantially advance legitimate state
interests, ... or denies an owner economically viable use of his land."*® In cases where the
enactment's|egitimate state purposeis not seriously questioned, the Court's analysis hasfocused on
the "economic impact of the regulation on the claimant and ... the extent to which the regul ation has
interfered with investment-backed expectations."**

The Supreme Court has developed a multi-factored balancing test, which courts are to use on a
case-by-case basis, to determine when aregul atory burden is so significant that the affected property
owner is entitled to compensation. The courts will ook first at the character of the governmental
action and will ask whether the regulation advances alegitimate state interest. Under thisfirst test,
the courtswill ook to seeif the nature of the government action servesto cause aphysica invasion
of the private property, by either the imposition of astructure not owned by the property's owner or
by allowing the general public to have access to the property. If aphysical invasion is caused, the
regulation will be considered ataking per se, and the courtswill not look beyond that fact to consider
the impact of that invasion upon the property's value.

If the regulation does not cause an invasion, and serves alegitimate state interest, the courtswill
thenlook at the extent to which the regulation affects the landowner's economic uses of the property.
Under this standard, courts often look at the economic impact in two ways. They may consider the
direct impact of the regulation on the market value of the property. However, regulations causing
very significant reductions in market value have been sustained, so thistest is not determinative of
ataking, especially where the prohibited use is a public nuisance. Also, courts may consider the
extent to which the restriction interferes with the owner's investment-backed expectations. This
entailslooking at the present uses of the property and whether the owner is enjoying some economic
return on the property despite the restriction.

In essence the multi-factored test seeksto balance the public benefit of the regulation against the
private costs that it imposes. To make this judgment, courts look at the specific facts of the case,
including the rational e for the regul ation and the circumstances of the property owner and similarly
Situated owners.

Courts, however, arenot required to engagein thisbalancing processin all cases. Inrecent years,
the Supreme Court has developed two categorical standards for finding aregulatory taking. If the
regulation falls within either of these two categories, it will constitute a taking per se and the
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property owner will be entitled to compensation regardless of the degree of the economic impact or
the nature of the governmental interest served. The court will not balance the harm the regulation
sought to prevent against the effect on the property owner's interests to determine whether the
compensation is due.

As mentioned above, the first categorical standard requires compensation in any circumstance
where the effect of the regulation isto require the physical occupation of any portion of the owner's
property by someone other than the owner, or by some structure or equipment not owned by the
property owner, even if the economic impact of such occupation is minimal or zero.

The second categorical taking is even more recent in origin and is particularly relevant to sea-
level riserelated regulation because of the facts of the case in which the rule was announced. This
test states that when the effect of the regulation isthe total elimination of all economic value of the
property, the owner is entitled to compensation for that loss regardless of the public purpose the
restriction sought to achieve. Evenif the purposeisto prevent a serious public harm, thiswill not
shield such "total takings" restrictions from the compensation requirement. This second category
of per setakings, however, has exceptions, and courtswill not order compensation to theland owner
when these conditions triggering the exceptions are present. Unfortunately, when these conditions
will be found is unclear, as the Supreme Court has only discussed the second category of per se
takingsin one recent case, and in that case strong dissenting opinions challenged the validity of the
per serule and questioned the exceptions.

The"total takings' categorical rule was announced in a case challenging a state's beach erosion
setback lines which were enacted as part of the state's coastal management program. In Lucas v.
South Carolina Coastal Council,™ the U.S. Supreme Court held that when a land use regulation
prohibitsall economically beneficial use of theland, the takings clause requires compensation to the
owner unless the regulation merely codifies restrictions inherent in the property or in the state's
common law of nuisance.

Whilethisruleisrelatively easy to state, the decision in which it was announced provides little
guidance on how to determine when aland use regulation strips a property of al economic value.
When Mr. Lucas first brought his challenge to South Carolina's setback law, the state trial court
agreed with his claim that the property had zero remaining value. For procedural reasonsthe U.S.
Supreme Court assumed that thisfactual finding of a"total taking" was correct.® Asaconsequence,
the Supreme Court operated on the assumption that the beachfront setback regulation itself had
reduced the property's value to zero.

The Supreme Court stated, however, that there would be no taking if the state's property or
nuisance law aready imposed a restriction on the use of the property that is comparable to that
brought about by the challenged regulation. Unfortunately, the Lucas case does not tell us what
principles of state property or nuisance law would constitute exceptions to the total takings rule.
When the case was remanded to the state supreme court for consideration of whether this exception
applied, the court merely found, without explication, that no basis existed in South Carolinas
common law to deny Mr. Lucastheright to build on hisland. It then remanded the case to thetrial
court for a determination of the monetary damages to which Mr. Lucas was entitled."’
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The meaning of the Lucas case is further complicated by the fact that the Court expressed
different opinions on the new per se rule and on the meaning of the exceptions. In his concurring
opinion, for example, Justice Kennedy stated that "[c]oastal property may present such unique
concernsfor afragileland system that the State can go further in regulating its devel opment and use
than the common law of nuisance might otherwise permit."#

In light of the current Supreme Court's standards and views on the doctrine, the outcome of a
takings claim under the federal Constitution will be hard to predict, especially where the regulation
can be seen as depriving all uses of land. The implications of this uncertainty for a sea-level rise
strategy will be discussed below, after the Maine law on takingsis reviewed.

b. Maine Takings Law

Maine has a constitutional provision very similar to the Fifth Amendment of the U.S.
Consgtitution. Articlel, Section 6 providesthat "[p]rivate property shall not be taken for public uses
without just compensation; nor unless the public exigencies requireit."*®* The Maine Law Court,
much like the U.S. Supreme Court, has recogni zed that takings claims are subject to no set rule, but
rather must be approached as a"factual inquiry into the substantiality of the diminution in value of
the property involved."® Generaly, aland use regulation will effect a taking under the Maine
Constitution where the regul ation rendersthe property in question "substantially useless,” or where:

it deprivesan owner of one of itsessential attributes, destroysitsvalue, restrictsor interrupts
its common necessary, or profitable use, hampers the ownersin the application of itsuseto
the purpose of trade, or imposes conditions upon the right to hold or use it and thereby
seriously impairsits value.*

Stated succinctly, "[t]he questioniswhether theright in question constitutes "afundamental attribute
of ownership' such that its extinguishment would render the property substantially useless."#

At thetime of thisreport, the Maine courts have not had an opportunity to apply thetotal takings
ruleto aland useregulation case, so it isnot clear if and how the Lucas decision will affect Maine's
takings law. In Maine's own beachfront regulation cases, however, the Maine Supreme Court has
shown a willingness to define broadly the economically beneficial uses that are open to property
owners and has recognized the high economic value of land along the Maine coast, even if it cannot
be built upon under the law.

3. Applications of Takings Clause Principles to Potential Sea-Level Rise
Regulations

Areany of theregulatory measuresrecommended in Chapter Fivefor Maine's sealevel response
strategy vulnerableto successful regul atory takingschallengesby landowners? Asthefollowingwill
demonstrate, despitetheuncertainty that recent Supreme Court decisionshave caused, contemporary
takings law does not pose a high risk that state regulatory measures will be invalidated or found to
require compensation.
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a. Coastal Construction Setbacks

Construction setbacksand other devel opment prohibitions stand agood chance of surviving legal
challengesif they are carefully designed with aview toward current takings standards, including both
the traditional balancing test and the categorical "total takings' rule.

Even if the construction setbacks or other development restrictions ban all new construction
outright, the government will have several defenses against a takings challenge. For example, in
most cases where setbacks are imposed, the restrictions will not deprive the landowner of all
economically viable use of the parcel, but will only affect the shoreside portion. The government
should be able to demonstrate that other valuable uses of land remain, or that the owner has aready
derived significant benefit from her ownership, either through subdivision and sale or through
development elsewhere on the property.

Similarly, setback requirements and related prohibitions do not cause a permanent physical
invasion of the property by other individuals. It isalso unlikely that a court would find that similar
prohibitions on holding back the sea with bulkheads or seawalls would result in a compensable
physical invasion of the parcel.

Finally, the government can defeat a takings challenge if it can establish that the coastal
protection regulations do not interfere with the owner's "reasonable investment-backed expecta-
tions." This may be done, for example, by emphasizing the dynamic nature of coastal property
boundaries, which reflect the realities of natural cycles of accretion and erosion, and which may
render the property unsuitablefor the construction of apermanent residential structure. Anargument
may also be made that the regulations do not effect a taking because they merely serve to codify
existing common law land use restrictions embodied in the principle known as the public trust
doctrine. Thus, the regulations did not deprive the owner of a pre-existing, lawful use of her

property.

Although the courts are likely to uphold the construction setbacks and other devel opment
prohibitionsthat ban new construction in identified hazard areas, it isimpossibleto predict thiswith
certainty because the takings tests involve considerations of facts peculiar to the individual case.

Under Maine law, a landowner claiming a regulatory taking has the burden of proving the
absence of residual beneficia uses of the regulated land before the court will find that ataking has
occurred.® Arguably, a shorefront owner, although precluded from constructing a permanent
residential structure, retainsthe ability to make val uable usesof her property in theface of the coastal
protection regulations. She may, for instance, use her lot and the adjoining intertidal zone for
sunbathing, picnicking, camping, and other nonresidential purposes. Indeed, the Maine Law Court,
in Bell v. Town of Wells,?* recognized the right of shorefront landowners to enjoy these uses of the
adjacent intertidal zoneto the exclusion of the general public.® Asit would appear that challenging
property owners would in fact retain beneficial use in their land and the adjoining intertidal zone
even when the new coastal construction regulations were applied, the landowners would have a
difficult time indeed establishing a regulatory taking under the "substantially useless” rule.

In fact, past Law Court decisions lend considerable weight to this argument. In Hall v. Board
of Envt'l Protection,” for instance, the court reviewed a decision of the Superior Court holding that
the landowners had suffered a regulatory taking of their shorefront property under the State's then-
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current version of the" Sand Dune Law."# Thetrial court had found that the Board of Environmental
Protection's (BEP) denial of aresidential construction permit constituted ataking under the Maine
and United States constitutions because the denial deprived the landowners of the right to put their
land to its "highest and best use,” which was, the court noted, asasite "for asingle-family residence
on ayear-round basis."*

The Law Court rejected the lower court's analysis, holding that, even in the face of the BEP
denial, the landowners retained sufficient beneficial uses of their land to allow the State law to
survivethetakingschallenge. Specifically, thelandownerswerestill ableto usethe property during
the summer months by living in a motorized camper connected to utilities, to lease it for seasonal
trailer use by others, or sell it for a substantial price as had many of the landowners neighbors.

If it can be shown that landowners affected by the coastal protection setbackswould still be able
to make temporary, seasonal residential use of their shorefront properties, or would be able to sell
them on the open market for "substantial sums," the regulations are likely to survive a takings
challenge under therationale of Hall. Thus, Mainemay be ableto prohibit all permanent residential
development on shorefronts that are subject to rising sea level and still defeat a taking challenge
which alleges absence of residual beneficial uses.

Another principle of Maine property law may influence a court's determination of what
constitutesashorefront property owner's" reasonabl einvestment-backed expectations.” Since 1884,
it has been clear that seaward property lines of shorefront landowners move with the water line as
sand accretes and erodes at the shoreline.®® Oceanfront owners are on constructive notice that their
property could be completely consumed by one of these natural processes. Because they are
presumed to know of thisrisk, it is at |east arguabl e that the challenging landowners had no reason
to assumethey could safely construct permanent residential structures on the shorefront, or that land
of such ephemeral quality is suitable for these purposes.

Thereisno guarantee, however, that thissecond argument will allow Maine successfully to avoid
aregulatory takings claim in every case. Although it isundeniably true that shorefront property is
held subject to the effect of natural eroding forces (or rising sea level), it seems clear that a
landowner may still hold some "reasonabl e investment-backed expectation” to develop theland in
the face of thisrisk, particularly where the risk of erosion has been historically minimal. It may be
accurate to say that alandowner holds no "reasonable expectation” to develop shorefront property
for permanent residential occupation where historical dataindicatesthe ot in question succumbsto
erosion on afrequent basis. It may be difficult or impossible, however, to sustain such an argument
where the lot has historically suffered only minor shorefront erosion over the course of severa
decades. Whether a particular lot owner has a "reasonable expectation” to develop the land for
permanent residential usewill thus depend upon theindividual factsand circumstances surrounding
the particular parcel in question.

A landowner's expectations concerning use of her property are probably not reasonable unless
they are grounded in knowledge of historic erosion rates. However, at this time, due to scientific
uncertainty and lack of public education about the possible impacts of accelerated sealevel rise, it
is probably unsupportabl e to expect landowners to have internalized global climate change-related
sea-level rise projections into the "reasonabl e expectations' for their property. In other words, the
rules of the game have not yet changed, athough Maine's current Sand Dune Rules embody a
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consideration of thelocation of the shorelinein 100 years, and the public is expected to be aware of
these considerations.

Partially for these reasons of public awareness and expectations, Maine may wish to adopt two
different setback requirements, one based on historic erosion rates and the other upon predicted,
accelerated searleve rise. Thehistoricratewould beapplicabletolow intensity and publicly favored
shoreline uses. The accelerated rate would be applicableto high-intensity and disfavored shoreline
uses. All would be subject to retreat requirements.

The establishment of two different setback requirements and their application to different kinds
of structures based upon the expected useful life and ease of mobility should not give rise to any
unfairnessclaims. Both basesfor setbacks can be supported by technical evidence. Mapsarelikely
to be available on which the different shoreline positions can be calculated. Moreover, the
differential treatment of structures based on mobility and use preferences is not arbitrary and is
clearly related to the purpose of the regulation which is to allow some land use while providing
protection for the landward movement of the shoreline.

In summary, the courtsin Maine haveal ready shown awillingnessto sustain coastal construction
restrictions under existing laws and regulations and are likely to follow their own precedents in
subsequent cases. Inaddition, thefollowing points should be emphasi zed respecting coastal setback
lines:

1) setbackswhich prohibit the construction of permanent residences outright based on
evidence of threats to public health and safety are defensible, but their defensibility
becomes more tenuous as the threat of harm becomes more remote or the evidence
of harm less certain;

2) Maine'sresponse strategy should prohibit new construction outright whereitislikely
to be affected by historic erosion rates, considering the useful life of the structure;

3) in areas not expected to be affected by the continuation of historic erosion rates
within 100 years, but projected to be affected by sea-level rise, Maine should regulate
to alow only low-intensity, temporary uses, so as to leave owners with some
economically beneficial uses; and

4) Maine can couple the partial restriction to low-intensity uses with a retreat
requirement, to remove all structuresin the event of rising sealevel. Thisrequire-
ment is analyzed more fully in alater section.

b. Rebuilding Prohibitions for Existing Structures

Because much of the "soft" coast of Maineis already developed, at |east that portion adjacent to
sand beaches, any comprehensive retreat strategy will have to include restrictions on the rebuilding
of existing structures asthey are damaged by stormsand high tides. Rebuilding prohibitionsare not
uncommon in state beach management laws, these laws, for example, impose a ban once the
structure is damaged by 50% or more. Rebuilding bans are used in conjunction with beachfront
construction setback regulations.
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South Carolinas Beachfront Management Act of 1988 included a rebuilding ban for existing
structures located between the baseline (the crest of the primary dune) and the setback line, which
the Act required to be located landward of the baselineto adistance which isforty timestheaverage
annual erosion rate.® The Act stated that any habitable structure "destroyed beyond repair" by
natural causes or fire could not be rebuilt seaward of the baseline or between the baseline and the
erosion setback line. South Carolina administrative regul ations defined "destroyed beyond repair”
to mean "more than two thirds (66 2/3%) of the building components making up the structure are
damaged to such a degree that replacement is required in order for the structure to be habitable,
functional or sound."* The law also restricted the construction of additions to existing structures
or the installation of recreational amenities.

A number of beachfront landowners challenged these restrictions in South Carolina, claiming
they amounted, on their face, to an unlawful taking of their property without compensation and a
violation of due process. The federal Court of Appealsfor the Fourth Circuit, however, disagreed.
It held that the restriction served alegitimate state interest and bore asubstantial relationto the Act's
goals of protecting the state's beach/dune system. In addition, the restriction did not deprive the
owners of economically viable use of their property. South Carolina's regulations allowed owners
to continue the existing use of their property and dwellings in the same manner as they had prior to
their enactment. The court rejected the owners argument that the Act had diminished the market
value of their property and had therefore caused ataking. It noted that even substantial market value
reductions do not suffice to establish ataking. The owners were "significantly diminished only in
their discretion to rebuild astructurein the specul ative event of itsvirtually complete destruction.”"*

c. Permit Conditions Requiring Removal or Barring Future Construction of
Protective Devices

Another potential measure that is contingent upon the occurence of afuture event (e.g., astorm
or shoreline retreat) would attach to state or local coastal land use permits special conditions
requiring either removal of structuresin the event of arisein sealevel or banning the construction
of bulkheads. This approach offers certain advantages with respect to potential regulatory takings
challenges. Removal conditions allow landowners to use or develop their property in the manner
in which they desire, subject only to the contingency that arise in sea level will necessitate the
structure's removal. The regulations unguestionably afford the landowner a productive and
beneficia use of theland. Because the regulation does not prohibit, for example, construction of a
residential structure, its constitutional validity does not depend on a court's willingnessto find, as
in the Hall case, that other valuable uses of the property remain despite the ban on construction.

Maine's Sand Dune Rulesal ready incorporate provisionswhich bar future bulkhead construction
and require removal of new structures in the event of substantial damage or interference with
dynamic sand dune systems. Similar regulationsregulations should be extended to coastal wetlands
and eroding bluffs.

Regulators should limit the objective of such permit conditionsto structure removal or banning
seawalls, to avoid complicating any legal challengethat may ensue. They may betempted to modify
the conditionsin an effort to preserve public access and use of the shoreline and adjacent tidelands.
Whilethisisalegitimate god, it will subject the conditionsto ahigher degree of legal scrutiny that
increases the uncertainty that the measures will be sustained. This higher degree of constitutional
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scrutiny would be triggered if, for example, landowners were allowed to construct seawallsif they
agree to convey an easement for public access along the wall or adjacent upland area.

In 21987 decision, the U.S. Supreme Court identified special criteriafor regulatory conditions
on coastal construction where the effect of the condition is to require the permanent physical
invasion of the property by the general public or government or by structures or equipment, owned
by someone other than the land owner. Such conditions must be designed to alleviate very directly
the burdens which that development poses on the environment or on other public interests. If the
conditions seems only marginally related to the project's impacts, the condition will not appear to
"substantially advance legitimate state interests’ and the court will require compensation for the
owner.

This close fit test is referred to as the "nexus' requirement. It stems from the U.S. Supreme
Court's decision in Nollan v. California Coastal Comm'n,* where the Commission had required
property owners to grant a public easement on the dry sand portion of their lot in exchange for
permission to rebuild and expand the dimensions of their house. Because the public easement did
not mitigate the adverse visual impacts of the house, impacts that would have justified denia of the
construction permit, the Supreme Court assumed that the agency was trying to expropriate the
owner'sright to exclude people from their beach without having to pay for it. The Court suggested,
however, that outright denial of the permit would not have been unreasonable if the grounds had
been the house's adverse visual impact on public views of the ocean from the public road landward
of the house.

In a 1994 decision applying the Nollan rule, the Supreme Court struck down municipal permit
conditions designed to prevent construction in aflood-prone area. In Dolan v. City of Tigard, the
conditions required the landowner to dedicate a part of her parcel as a public greenway for
stormwater drainage, to mitigate the impact of her proposed expansion of her commercial
development. Part of the dedicated greenway would be used for a pedestrian and bicycle pathway.

The Supreme Court found that the "essential nexus" existed between the permit condition and
the state interests sought to be served. The constitutional problem arose because the city had not
demonstrated that the dedi cationsrel ated specifically to the degree of impact on stormwater flooding
and increased traffic that the proposed land use expansion would have. The Court stated that "[n]o
precise mathematical calculation is required, but the city must make some sort of individualized
determination that the required dedication is related both in nature and extent to the impact of the
proposed devel opment."*®

It isunlikely that the Nollan/Dolan test would arise in a challenge to coastal permit conditions
that merely require moving structures in the event of rising sealevel, but if it did, such conditions
would be likely to be upheld. First, a permit for development which would lie in the path of
projected change in shoreline position due to changing sealevel could be denied outright and such
denial, as discussed above, would likely survive a takings challenge. If, instead of denial, the
structureis allowed with the condition that it be removed under certain circumstances, the requisite
closefit is satisfied between the impacts that could justify denial and the condition.

Allowing the owner to undertake the devel opment on the condition that it be removed provides
flexibility intheevent that sea-level rise predictionsarerevised downward. Theconditionisdirectly
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related to the adverse impact the development would have on the ability of wetland vegetation to
migrate in the event of rising sea level. It does not attempt to mitigate this adverse effect by an
unrelated condition.®

Such retreat conditions may not in fact have to meet the Nollan/Dolan nexustest. The Nollan
and Dolan decisions hold that conditions on land use that restrict an owner'sright to exclude others
must satisfy a particularly demanding standard of reasonableness, beyond the "rational basis’ that
isnormally sufficient to meet the requirements of due process and equal protection.*” It isimportant
to keep in mind that the Nollan holding involved aperceived physical invasion by the general public
through the public access condition, which the Supreme Court has held is aimost always a
compensable taking because the right to exclude is considered a fundamental attribute of land
ownership.

Regulatory conditionsthat restrict or eliminate other aspects of ownership would not necessarily
be subject to similar scrutiny or presumption of an intent to expropriate private property rights.
Courts have not yet held, for example, that the bundle of ownership rightsincludesaright to protect
property from erosion and other natural forces, especially whereto do so will harm public resources
or adjoining property.*®

Although the permit retreat conditions are very likely to be upheld if challenged in court, other
considerations may counsel for extreme caution if astrategy intendsto rely on permit conditions to
accomplish theintended protections. Any conditional removal islikely to occur inthedistant future,
and thereis no guarantee that future legislatures or agencies will have the political will to maintain
the restriction. It would therefore be more effective if the conditions took the form of deed
restrictions or covenants that would run with the land. Given that the political pressure to amend
aregulatory restriction if sea-level rise occursis aimost a certainty and future legidative action is
unpredictable, the benefits in durability of a deed restriction or covenant approach outweigh any
dlightly increased chance of judicial invalidation. Again, it is still most likely that the restriction
would meet a nexus test because of the adverse effect that the proscribed bulkheads and structures
would have on migrating shoreline resources.

d. The Total Takings Rule and " Background" Principles of Maine Shoreline
Property Law I ncluding the Public Trust Doctrine

In Lucas v. South Carolina Coastal Council,* the Supreme Court suggests that certain state
property law principles may so limit an owner's property as to preclude any basis for a regulatory
takings challenge. In order to properly evaluate the magnitude of the economic impact of a
regulation on a landowner's property, the Court suggests it is necessary to consider the extent to
which the state's common law operates to limit the landowner's use of her land. If the legislation
achieves nothing more than codification of a pre-existing, common law land use restriction, no
taking may be found. The landowner occupies the same economic position with regard to her land
both before and after the challenged | egisl ation wasenacted. Theregulation hashad no direct impact
on the owner's reasonabl e investment-backed expectations.”® If the legisation, however, reaches
beyond the common law and places restrictions on land use that render the owner's property
substantially useless, a regulatory taking will be found.
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Thequestioniswhether theregul atory measuresunder consideration to anticipaterising sealevel
and migrating wetlands merely codify existing limitations on shoreline property use. It isdifficult
to state with any certainty whether existing Maine property law concepts would fall within this
category. The Supreme Court's Lucas opinion illustrates this exception through hypothetical
examples of potentially valid regulations but provides no definitive tests, relying instead on the
common law concept of anuisance. Nuisance, however, isaconcept which the law definesonly in
general terms. Courts have to inquire into the specific facts and circumstances of agiven land use,
and then balance its utility against any harm caused to determine whether it is a nuisance under the
law.

Given the examplesthe Court used in Lucas, however, it is possiblethat the regulatory measures
would be considered as merely codifying conceptsin Maine law concerning coastal property rights,
both private and public.** An examination of these principles follows.

Coastal landsfall primarily into three distinct geographical areas that are defined by the action
of thetides. Each of these areashasadifferent legal characterin Maineandinall coastal states. The
lands that are below the mean low tide line, and thus are continuously under sea water, are owned
by the State.** These lands are called the submerged lands. Above the low tide line but below the
mean high tide line, the areaintermittently submerged by the daily tidesis known as the foreshore
or intertidal zone. In most American states, this areais aso owned by the state and held in trust for
the benefit of the public, along with the submerged lands. This rule of public ownership and use
rightsisreferred to as the "public trust doctrine.”

Abovethe mean hightideline, theland issubject to full private ownership, in most states. Some
states have recognized public use rights or easements above the mean high tide line, sometimes to
theline of vegetation above the mark of the high tide.*® The mean high tideline, however, isnot the
division between public and private ownershipinthe State of Maine. Here, the English common law
of tideland ownership, which recognized sovereign ownership of theforeshoreand submerged lands,
was changed by the colonists in Massachusetts. The Colonia Ordinance of 1641-48 granted to the
owners of the adjacent upland private ownership rights to the foreshore, thus alowing private
ownership to extend to thelow tideline, subject to reserved public userights of fishing, fowling, and
navigation.*

With ownership rightsdefined on the basis of tidelines, ownership of shorefront property carries
with it some inherent risks. If the ocean moves inland, as in the case of sea-leve rise or land
subsidence, the line of the tides movesinland aswell. Under the common law in most states, the
boundary between public and private property also moveswith thetideline. It may happen that the
shift causes the whole of what was once an owner's tract to now fall below whichever of the tide
linesthat definesthe areaof public ownership. Thisisknown asthe doctrine of erosion, and it holds
that title rests with the state once the relevant tide line movesinland.* Title does not return to the
private owner in the event that the land reemerges from the ocean.

On the other hand, private owners can benefit from shiftsin the shoreline caused by the build-up
of sand or soil along the shore. The doctrine of accretion holds that new land that builds up below
the tide line which had previously defined private ownership belongsto the private owner.** Some
states have modified this rule by retaining public ownership of accretions that are the result of the
property owner's actions, such as through the construction of jetties or groins. In Massachusetts,
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the Supreme Judicial Court has ruled that accretions belong to the littoral owner, even when the
result of artificial causes, aslong asthey were not caused by the owner herself. If the accretionsare
created by government-built structuresto aid navigation (e.g., by jetties), the accretions belong to
the public rather than the littoral owner.*” The Maine Law Court has not ruled on this question.

Most states recognize the public's right to use the wet sand area bel ow the mean high tide line,
either by virtue of public ownership or through public rights recognized under various common law
doctrines, like the one adopted into Maine's law based upon the M assachusetts Colonia Ordinance.

Several states also recognize the public's right to use dry sand areas above the high tide line. In
these states, courts and legislatures have ruled that the public acquired these use rights through
common law doctrines of prescription (similar to adverse possession or "squatters' rights), implied
dedication to the public by the present or prior owner, or custom. In at least one state, the courts
have interpreted the public trust doctrine, the principle of public ownership of lands covered by the
tides, to include apublic right to use the sand beach above the high tideline.”® In stateswhere these
public rights have been acquired or recognized, the law characterizes these rights as migratory or
dynamic, movingin or out asthe shoreline erodes or accretes. Thus, over theyears, the common law
has evolved to define significant public rights in the shoreline. These rights are usually protected
and supplemented by environmental and land userestrictions enacted under the police power aswell
as governmental programs designed to preserve the sand beaches and shorelines where the public

rights apply.*

The common law also recognizes that owners of property bordered by navigable waters have
certain property rights inherent in the land's location. Generally, these rights include the rights of
ingressand egress over the submerged landsto the navigable channel. Similarly, thelaw recognizes
the littoral owner's right to construct a pier or wharf, subject to police power regulations. Littoral
property rights may also include a priority right to use the resources of the intertidal zone or the
space overlying the submerged lands fronting on the littoral property to moor vessels. The littoral
owner's rights do not include aright to build permanent structures that would block the public's use
rights in the foreshore. Nor do they include the right to build a groin or jetty, if to do so would
deprive aneighboring property of the natural movement and build-up of sand.®® Also, state police
power or public trust-based regulations can preclude uses of the public submerged lands.> The
littoral owner does not have aproperty right to build protective structuresin front of her property to
control erosion.>

Moreover, thespecial rightsor privilegesthat comewith littoral property ownership arequalified
by the recognition of a superior right of the public to use the navigational capacity of the waters.*
Thispublic navigational servitudeon all navigable watersderivesfrom the Commerce Clause of the
U.S. Constitution.®* Thus, a littoral owner may lose her ability to gain access to the navigable
channel from her property when the government modifiesthe location of the channel, builds ajetty,
or makes other improvements related to public navigation. The law holds that the navigational
servitude exempts such government actions from the just compensation requirement of the Fifth
Amendment's takings clause. The theory is that the littoral owner's title never included aright in
perpetuity to access the navigable channel >

While these rules and regulations restrain property owners from making uses injurious to the
publicinterest, it islikely that when sea-level rise becomes areality and beginsto manifest itself in
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increased coastal stormsand erosion, pressurewill be brought by homeownerstorelax existinglaws,
regulations, or zoning restrictions, e.g., the prohibition of bulkheads. Litigation may challenge the
reasonableness of devel opment conditionsthat prevent shorelinearmoring, requiring adetermination
that the restrictions substantially advance a legitimate state purpose. The restrictions could be
overturned by the courts or by the legidlative bodies, unless government officials prepare the public
and property ownersthrough educational effortsfor theeventual retreat inthefaceof rising sealevel.

In Bell v. Town of Wells,*® the Law Court held that the public in Maine has an interest, in the
nature of a "public easement,” in lands lying beneath navigable tidal waters for the purposes of
fishing, fowling, and navigation.> Although not using the term "public trust doctrine," the Law
Court recognized that a set of public rights exists in the foreshore, very similar in nature to what
other courts, including the U.S. Supreme Court, have described as the public trust doctrine.®
Arguably, erosion setback lines, retreat or removal conditions, or other coastal protection measures
enacted in anticipation of rising sea level would operate to prevent shorefront landowners from
harming the public easement by preventing erosion and degradation of the shoreline, and hence
merely reiterate the preexisting common law principle that no one may act to the detriment of the
public trust. Under the Lucas analysis, then, no taking would be effected by the new regulations
since the new rules will not cause shorefront property owners to suffer any "new" land use
restrictions beyond what is imposed by existing state property and nuisance law principles.

The Maine Law Court, however, has yet to consider this question or suggest in a specific case
that the public trust doctrine or public use easement can beinvoked by the State to preclude land use
activitiesoccurring abovethe mean high tideline. Maine, like many other coastal states, has aways
referred to the mean high tide line as the landward boundary of the public easement.*® Moreover,
Maine's Law Court has indicated that the public trust doctrine or easement may be used only to
protect the public's use of the intertidal zone for fishing, fowling, and navigation.* The Law Court
has not shown an inclination to extend the doctrine to cover upland land use activities that do not
actively interfere with one of these three public rights.®* Thus, Maine will be able to avoid takings
challenges to the coastal regulations under this legal theory only to the extent the State can
demonstrate that the landowner's proposed permanent residential construction, either on the margin
of awetland, on an eroding coastal bluff, or on asand dune areawould interfere with the public'suse
of theintertidal zone for fishing, fowling, and navigation.

It would seem necessary, therefore, for Maine to establish in the course of permit proceedings
or in conjunction with the promulgation of new coastal regulations that the intertidal zoneislikely
to shift landward within a40-50 year period and that the prohibited construction wouldinterferewith
this landward migration.®

Given the uneven treatment the public trust doctrine has received in the Maine courtsin the last
decade,® the question arises whether sea-level rise strategies that depend upon the public trust
doctrine are feasible in Maine. Would, for example, the Law Court find that the reserved public
rights move inland with rising sealevel? It probably would, following its case law concerning the
doctrines of accretion and erosion. But whether the migratory nature of the reserved rights would
serve as a basis for restrictions on building structures on land that is now dry is an open question.
The courtsin Maine, however, as previously noted, have shown an inclination to uphold significant
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building restrictions in shoreland, wetlands, and sand dune areas under the Mandatory Shoreland
Zoning Act and the Natural Resources Protection Act.*

The idea of a mobile public easement is illustrated in the Texas Open Beaches Act,® which
serves to codify the common law public recreational use easement in dry sand beaches above the
mean high tide line and below the line of vegetation. In arecent decision, afederal district court
rejected a takings clause challenge to a provision of the Texas law which enjoins property owners
from interfering with public use rights where the shoreline has migrated inland as aresult of coastal
erosion.®® The court concluded, however, that the landward moving easement did not require the
landowner to remove pre-existing structures that now find themselves below the line of vegetation.

A recent Massachusetts court ruling suggests that the public trust doctrine may have relevance
to thetakingsissue and restrictions on coastal property. In 1988, several oceanfront property owners
in Chatham, Massachusetts lost their homes when awinter storm broke through the barrier beach
in front of their property. Regulations under the Massachusetts Wetlands Protection Act®” had
prohibited their construction of a stone revetment. Some homeowners brought suit against the
Commonwealth, claiming that denial of therevetment licensewas an unconstitutional taking of their
property. They sought several million dollarsin damages.

Under the Massachusetts wetlands law, any dredging, filling, removing, or ateration of either
"coastal banks' or "coastal dunes' is prohibited if it interferes with the ability of these land
formations to perform their flood control and storm damage prevention functions.®® Construction
of stone revetments on dunesis prohibited unlessit is determined that the dune in question is not
significant to storm damage protection, flood control, or protection of wildlife habitat. Revetments
may be built on coastal banks, if built to protect buildings constructed before August 10, 1978, if
absolutely necessary, and if they minimize any adverse environmental impact.®® Also, the
Commissioner of the Department of Environmental Quality Engineering (now called the Department
of Environmental Protection) may waive such regulatory restriction after an adjudicatory hearing,
if "necessary to avoid [a restriction which] constitute]s] an unconstitutional taking without
compensation” and if other conditions are met.”

The Massachusetts supreme court recently ruled that the Chatham homeowners were entitled to
atrial on their takings claim against the Commonwealth.”* The superior court had dismissed the
clam without consideration. Before an appeal of this dismissal was heard, an intermediate court of
appeals also found that the landowners were entitled to atrial on the takings claim. In comments
directed at the trial court, the court of appeals identified several factors relevant to the question of
atakings, including the possible relevance of the public trust doctrine:

... the facts as developed at trial might establish that the coastal areas in question are
impressed with apublic trust (citations omitted). If so, the plaintiffs, from the outset, have
had only qualified rights to their shoreland and have no reasonable investment-backed
expectations under which to mount a takings challenge....”

Thislanguageindicatesthat the public trust doctrine could be abackground principle of law that
could preclude finding ataking even if al economic value islost by virtue of the regulation, under
the exception to the per se total takings rule announced by the mgjority opinion in the Lucas
decision.
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Whilethe M assachusetts supreme court agreed that the landownerswere entitled to atrial onthe
merits, it said nothing about the potential application of the public trust doctrine. It did say,
however, that the Lucas case would not hel p resolve the Chatham case dueto significant differences
inthefacts. First, the Lucas case did not involve any administrative proceedings. Second, the total
loss was due to natural forces while the administrative proceedings were pending, and the
landowners had alleged no dilatory agency conduct. In the court's view, the Chatham case was
distinguishablefrom Lucas becausethe M assachusettsregul ation by itself did not render the property
valueless, and because it squarely raised the question whether government may restrict particular
uses of property that may adversely affect other owners and the state.”

Recent U.S. Supreme Court decisions applying the takings clause to state coastal regulations
have not considered directly the relevance of the public trust doctrine. In Nollan v. California
Coastal Comm'n™ discussed above, the Supreme Court majority did not consider any arguments
based upon the California public trust doctrine. Justice Brennan's dissent, however, found the
doctrine to have an important bearing on the analysis. He stated that "[t]he Court'sinsistence ona
precisefit between the forms of burden and condition on each individual parcel along the California
coast would penalize the Commission for its flexibility [in balancing private development with
preserving public shoreline access], hampering the ability to fulfill its public trust mandate."™ He
went on to argue, inter alia, that the status of tidelands under state law is relevant to whether a
property owner's investment-backed expectations are affected.”™

AsinNollan, the South Carolina Supreme Court in Lucasv. South Carolina Coastal Council did
not hear arguments based upon the public trust doctrine, nor apparently on any of the special
principles of property law that help to define public and private rightsin coastal lands and waters.
Thus, it is very difficult to say whether principles like the mean high tide line rule, the doctrine of
accretionand erosion, riparian (or littoral) rights, the navigation servitude, or thepublictrust doctrine
have relevance to the multi-factored analysis in regulatory takings cases.

The law of nuisance in Maine does not provide direct guidance on the question whether a
seawall, bulkhead, or other structurethat preventsthelandward migration of the shoreline constitutes
a nuisance to adjacent property owners or to the public. The courts generally employ a balancing
test to determinethe reasonabl eness of the challenged land use and whether itsbenefits outweigh the
adverse effectsit has on the public or on neighboring properties.”” The Maine Law Court has held
that:

private property rights ... are subject to the implied condition that the property shall not be
used for any purpose that injures or impairs the public health, morals, safety or welfare. If
the use causes an actual and substantial injury or impairment of the public interest ... a
regulating or restraining statute, or an ordinance ..., if itself reasonable and not merely
arbitrary, and not violative of any constitutional limitation, isvalid.”

Technical evidenceisnow available that shows the adverse effect that hard erosion control devices
have on adjacent shoreline property and on the condition of theintertidal area. Thus, it islikely that
acourt would find that aregulatory ban on seawalls or bulkheads reflects existing principles of state
nuisance law and that alandowner has no constitutionally guaranteed property right to protect her
land from the sea's encroachment if to do so will damage adjacent property or public rights in the
intertidal zone.
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4. General Precautionary Measuresto Reduce the Risks of Takings
Claims

In the aftermath of the Lucas decision several commentators have identified waysin which state
and local land use officials can structure their programsto avoid raising and potentially losing costly
takings claims.” Some of these recommendations are reflected above, including the suggested
approach of two tiers of setback lines, and allowing temporary, removable uses of land subject to
sea-level rise and the landward migration of wetlands. To bolster the defensibility of these
provisions, state laws, regulations and local ordinances that define these setback lines should
expressly state that any construction seaward of the setback line that does not have avalid variance
is a public nuisance and may be summarily removed without compensation. Florida's coastal
construction setback law contains such a provision,® and similar language would seem appropriate
in Maine, given the Lucas decision's emphasis on the nuisance exception.

Ingeneral, it is probably wisefor Maine officials responsible for the sea-level response strategy
to acknowl edge that economic wipeouts may occur in certain cases due to the regulations and to be
prepared to provide compensation. A portion of public fundsshould beencumbered for thispurpose,
or afund could be created from the levying of additional real estate transfer taxes, shoreline retreat
taxes, open space impact fees or other measures to raise revenuesto help support the compensation
and acquisition of property that must be restricted.®

Itisalso advisableto offer effective, non-litigation remediesfor disputesover the burdensof land
use regulations, including those necessary to anticipaterising sealevel. Often, land userestrictions
provide a variance procedure, for instance the one that provided under the Sand Dune Rules. In
some instances, however, it may not be appropriate to alow variances, for example, where the
affected land is needed for the landward migration of wetlands or eroding bluffs. Variances here
could undercut theideathat these sea-1evel restrictionsare necessary, unlessthey arelimited to those
instances when the landowner can prove by convincing evidence that their land does not meet the
applicablecriteria, i.e., will not be affected by nor interferewith sea-level rise. A non-judicial forum
for considering the burdens of land use restrictions could also be a method for providing non-
monetary compensation to affected landowners, through, for example, density increases, transferable
development rights, credit toward impact or other real estate fees, or other non-cash forms of
compensation.®

The Lucas decision highlights the need for administrative processes that alow landowners to
hear the rationale behind application of restrictions to their property, such as coastal protection
setbacks, and to seek relief from the restrictions if they seem to be unwarranted or unreasonablein
their particular circumstances or excessively harsh. This could mean agreater use of quasi-judicial,
administrative proceedings than is currently practiced under Maine's land use and environmental
control laws, at least at the permit appeal stage, where the owner/ applicant has an opportunity to
challenge the reasonableness of the restrictions with respect to her property.*® Lucas may also
suggest incorporation of carefully drafted variance provisionsto provide relief in circumstancesin
whichthe property can support no other beneficia usethan the one denied by therestriction. Several
of the state laws described in Appendix B contain such variance provisions.

The owner/applicant must bear the burden of proof, however, that no other uses are feasible, or
that the environmental conditions underlying therestrictionsare not applicablein her case. In states
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where avariance provisionisavailablein the shoreline and wetland protection programs, the courts
will require applicants to exhaust these appeal and variance provisions before the landowner can
challenge the restrictions as atakings. This requirement ensures that an appropriate factual record
isavailable for thetrial court.

Any new, sea-level rise-related provisionsof the Natural ResourcesProtection Act and municipal
shoreland zoning ordinances shoul d provide an administrative appeal processwith explicit standards
and burdens of proof. Such aprocess can elicit evidence on whether the owner has other viable uses
or has already made valuable uses of her property.®* By thus allowing agencies to establish this
factual record, the process that will help the regulations survive any subsequent takings challenges.

D. POTENTIAL NON-REGULATORY OPTIONSFOR MAINE

1. Overview

The regulatory approaches described in the preceding sections may not be readily accepted by
landowners and developers, particularly where they restrict current productive uses of land in
exchange for future benefits if and when arise in sealevel occurs. Public education and careful
implementation of land use restrictions can overcome some of this resistance and may limit the
economicimpact of theregulations. Neverthel ess, Mainemay wish to consider non-regulatory tools
either as alternatives to or supplementary of regulations.

The outright purchase approach may be feasible for certain lands, for example, upland areas
needed for the migration of aparticularly significant salt marsh. But it clearly isnot feasiblefor the
State to purchase al the shoreland property that should be protected from devel opment in the event
of rising sealevel. Private land trusts may be able to purchase additional areas, but again these
entities are not likely to have the resources necessary to acquire all the needed areas.

Asan alternative, onecommentator suggestsa' presumed mobility" approach that could bemore
affordable. Under this idea, the government buys the necessary property, either through eminent
domain or awilling seller approach, and then leases it back to the owners for a period of time that
would expire once the shoreline reaches a certain point. The principal proponent of this approach,
JamesG. Titusof theU.S. Environmental Protection Agency, suggestsit would allow current owners
to develop their land on the condition that the structureswill not be protected against inundation and
must be removed in the event of sea-level rise.

Titus suggests that the purchase price of property interests which are realizable so far into the
future would belessthan 1% of the purchase price of thefull fee smpletitle. The approach hasthe
advantage of shifting the risk of sea-level rise from the environment (which will suffer if wetlands
and other coastal resources are lost due to development) to the private property owners "by
institutionalizing the presumption that development will have to make way for migrating
ecosystems."® In the alternative, Titus suggests converting property rights to long-term | eases that
expire after 99 years or upon the rise of sealevel enough to inundate the affected property.

A variation on this approach is suggested by Professor Joseph Sax who recommends the public
purchase of a future flooding easement.?® The easements would prohibit interference with any
flooding caused by sea-level rise and would allow the easement holder to remove structures that
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interfere with natural sea-level rise. Theflood easementswould be sold through negotiated sales or
required as a condition on proposed development. The purchase price would be retained by the
government and compounded over time and then distributed to owners in the event that a retreat
from the shoreline is necessary. Sax also suggests that each owner be required to have insurance
sufficient to cover the costs of subsequent inundation. The government would pay the premiumsfor
thisinsurance. The insurance policy would be treated as an annuity payable at fixed sumsin the
event of rising sealevel.

Another idea, proposed by Lisa St. Amand of the Environmental Law Institute, suggests an
application of the approach the National Park Service takes in acquiring land from private owners.
The Service acquires the land through donation, purchase, or condemnation, and then allows the
previous owner to occupy their former lands for their lifetime under "reservations of use and
occupancy."® The purchase priceis calcul ated based upon the current value of the property less 1%
for each year of the term of the reservation, or the life expectancy of the reservation holder. For
purchases of land needed for wetlands migration the author suggests that the purchase price would
be substantially discounted by the decades-long reservation reflecting the period expected before sea
level rise becomes apparent.

St. Amand suggests another alternative that relies on providing land owners with incentives to
refrain from devel opment of their property in amanner that interferes with the natural migration of
wetlandsas sea-level rises. Inthisapproach, aprivateland trust negotiatesthe creation and purchase
of a"wetlands migration easement.” Thetrust then enforces the easement in the event that arisein
sealevel occursat somedistant timeinthefuture. Again, with such adistant period for enforcement
the author suggests that the easement could be purchased at a significant discount.®

A version of this same approach, suggested in 1990 by Judith Knapp, then a graduate student at
the University of California at Berkeley,® advocates the use of the public trust doctrine in
anticipation of actual risesin sealevel. Knapp suggests that |egis atures impose controls to reflect
the future position of public trust resources such astheintertidal zone that will migrate landward as
sealevel rises.

2. Feasibility for Maine

Each of the above proposalsinvolves changesto the legal framework that defines and regulates
property rights in the State. For example, to institute the Titus proposal it would be necessary to
change the nature of coastal ownership into along-term leases. To do so would entail a program of
eminent domain acquisition followed by |eases back to current owners subject to the restrictions
described above. This program would require legidlative and administrative action, including a
significant appropriation of fundsfor the purchases, to berefunded largely by theleasefees. Itisnot,
however, precluded by any constitutional limitations on government action.

Similarly, the Sax proposa would require legislative action and an administrative agency that
could first calculate the present discounted value of afuture flood easement, according to agreed
guidelines, and then decide where and when to apply them. Additionally, the Sax proposal would
require afinancial management entity to manage the annuities prior to therisein sealevel and their
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disbursement to property owners. Such a system would require careful consideration by the
legislature and cooperation between various departments of the government with differing expertise.

TheKnapp proposal islesslikely to befeasiblein Maine because of important differencesin the
public trust doctrines in Maine and California. As the previous discussion of the Bell v. Town of
WElIs decision indicates, the courts in Maine do not yet recognize alegidative role in defining and
applying the public trust principle to coastal lands and resources. California, on the other hand,
recognizes full public ownership of the intertidal zone, not merely reserved public use rights.
Moreover, a broader range of public uses, including ecological preservation, has been found to be
within Caifornias public trust. Itismost unlikely that the current Maine Law Court would accept
the anticipatory application of any public trust-based restrictions to lands that are not now but may
in the future be covered by the tides.

Given the legislative and administrative demands involved in the non-regulatory approaches,
they may not be practicable in the near term. With the possible exception of the anticipatory public
trust doctrine approach, however, none are infeasible on purely legal grounds.

3. Government Informational Programsfor Sea-L evel Rise

Other governmental programs, particularly those that educate the public about the possibility of
global climate change and the associated risein sealevel, are very important in an overall response
strategy. Only by early information programs, alone or in conjunction with the adoption of
regulations, will the public begin to accept the idea of limitations on property use to adapt to the
changing conditions of the shoreline and to preserve vital natura resources. To ensure that
regulatory programswill be sustained if challenged under constitu-tional standards, itisessential for
the State to begin now to ensure that expectations about shoreline property use that would be
incompatible with rising sea level do not crystallize in a manner that will defeat a prudent retreat
strategy whereit is appropriate.*

E. SUMMARY

Current standards for the protection of private property do not pose insurmountable hurdles to
carefully drawn regulatory approaches to the problem of sea-level rise. The Maine Law Court has
already upheld significant restrictions under the current Sand Dune Rules. Thisindicates a belief
that such regulations do advance a legitimate state interest and do so in a manner that does not
deprive land owners of their property rights in violation of the constitutional guarantee. The
terseness of the Hall opinion, however, and the recent efforts of the federal courts to expand the
protection of private property subject to government regulation may encourage other land owners
to mount similar challenges to further regulation aimed at sea-level rise. In that event, the smaller
the area of a parcel that is affected by the restriction, the more likely it is to be upheld.

If Maine choosesto pursue several of the regulatory options described in the preceding sections,
it should devel op and promulgate them as soon as possible. The earlier that the public is on notice
of thelikelihood of rising sealevel the more likely the regulations are to withstand legal challenge.
Property that ispurchased after the regul ations are adopted will be bought subject to the expectations
that development restrictions will be applied in light of sea-level rise. The promulgation of
regulations that require awetland migration area on the upland margin or which prohibit the future
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construction of bulkheads that would block such migration will help to clarify the expectations of
landowners. When these expectationsareclarified, if it isnecessary to carry out removal conditions
or enforce revised coastal setbacks, the effect will be aminimal disruption of settled expectations.
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Chapter Seven

PRELIMINARY ADAPTIVE RESPONSE STRATEGY'.
CONCLUSIONSAND RECOMMENDATIONS

Thisstudy eval uated whether Maine should devel op an adaptive response strategy to prepare for
the possibility of accelerated sea-level rise as aresult of global climate change. It concludes that
Maine should begin to prepare itself for the possible consequences given:

» thesignificant possibility of global warming,
» the magnitude of the negative impactsif global warming theories are correct, and

» the potential for anticipatory measures to reduce adverse impacts if sea-level rises as
projected, without imposing substantial costsif the projections are not realized.

A. VULNERABILITY ASSESSMENT AND ANALYSISOF EXISTING LAWS

Researchers determined that the devel opable portion of the study area within 100 meters of the
shoreline is, for the most part, already built up. There is little usable, vacant land zoned for
development. The shoreline development that has occurred over the last severa years has been
typified by seasonal conversion, infill development in grandfathered subdivisions or on
grandfathered lots, and renovation or expansion of existing single family homes.

However, Maine has experienced arelatively depressed real estate market since approximately
1987. If development pressure increases in the future, coastal areas may face attempts to subdivide
or redevelop larger estates, to consolidate and redevelop marginal seasonal homes and marginal
commercia structures, and to redevel op cottage areas for multifamily residential units. Additional
development pressure might also prompt individuals to attempt to develop land which is not
currently zoned for development nor currently thought of as being suitable for development,
specifically including eroding bluffs and land in or adjacent to coastal wetlands.

Any strategy to minimize damage from future sea-level rise should not only control thelocation
of new devel opment, but also consider the impacts of the strategy on existing development, and the
impacts of existing development on natural coastal processes as shoreline position changes.

The mapping and vulnerability assessment for specific sites determined that the components of
Maine's "soft coast” (coastal sand dune system, coastal wetlands, coastal eroding bluffs) face the
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prospect of significant coastal erosion and inundation even without accel erated sea-level rise, based
on historic rates of change. And for beaches and coastal wetlands, that erosion and inundation will
be exacerbated by an accelerated rate of sea-level rise.

1. Beaches

The most profound changes will be experienced on and adjacent to the beaches. Not only isthe
projected landward movement of shoreline position along beachesthreeto six timesgreater thanthe
projected movement along salt marshes or bluffs. A change in shoreline position along abeach is
likely to affect relatively intensely devel oped areasimmediately adjacent to the beach. At the same
time, any interference with the natural migration of the sand dune system could reduce or eliminate
the dry sand portion of the beach and have a very significant impact on coastal tourism, recreation,
and the local economy.

However, the analysis of Maine's laws and regul ations concludes that Maine aready has strong
laws and regulationsin place to regulate development in or adjacent to sand dune systems. Maine's
Natural Resources Protection Act and the accompanying Sand Dune Rules already prohibit large,
new development unless the applicant can show that the site will remain stable assuming a 3 foot
rise in sea level over 100 years. While smaller, new development is evaluated based on historic,
rather than accelerated sea-level rise, all new development is subject to retreat requirements. There
are also limits on expansion of existing development and those structures essentially cannot be
rebuilt if they are destroyed by 50% or more of their value by coastal erosion or storms.

While some minor amendmentswould strengthen the law (e.g., adequate protection for unstable
back dune sites, clarification of the standards for site stability for smaller devel opment), the Sand
Dune Rules are essentially a sound and exemplary set of far-sighted regulations. As part of the
anticipatory strategy for possible sea-level rise, itiscritical to ensurethat NRPA and therelated Sand
Dune Rules are not weakened through amendments, site specific exceptions, or permissive
permit-by-rule regulations for back dune sites.

2. Coastal Wetlands

To date, Maine has not been equally attentive to the potential impact of sea-level rise on coastal
wetlands. Any anticipatory sea-level rise strategy should correct this omission.

It is beyond question that coastal wetlands play a critical role in maintaining landscape-level
ecosystem functioning. For example, they minimize damagefrom coastal stormsand flooding, help
maintain water quality, and in serve as critical habitat for juvenilefish and waterfowl. Even though
them represent only 5% of the total land area of the United States, they contain 35% of all federally
listed rare and endangered animal species, and fully one-half of al listed animals rely on wetlands
habitats to some degree.* Theinfluence of wetland loss or disruptionislikely to befelt well beyond
thewetland itself, in the waterways, flyways, and the fisheriesto which they arefunctionally linked.
2 Any disruption of thiscritical coastal ecosystem could have serious economicimpacts, particularly
on the commercial fishing industry.

A risein sealevel will result in the conversion of areasthat were formerly just above mean low
water to open water. Some researchers have concluded that healthy coastal marshes with an
adequate supply of sediment will be able to build coastal marshland as fast as the sea rises to
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inundate it up to arate almost equivalent to a 200 cm rise over 100 years.® This means that, given
the right conditions, wetlands could migrate landward in equilibrium. But there are significant
limitations: the marsh must be healthy, there must be adequate sediment, and it must not run into
upland barriers, either natural (steep slopes, bedrock) or human-made (bulkhead, levee or other
hardened edge).

A national vulnerability study projected that in New England, if there were no artificia
interference with natural migration, a sea-level rise of .5 mto 2.0 m would result a maximum of a
5% lossin wetland area. In similar circumstances, if all shores were protected with bulkheads or
similar structures, 15 - 17% of the remaining coastal wetlands could be lost. If only aready
devel oped areas were protected, the wetland loss could be reduced to 6 - 10% of remaining coastal
wetlands.* Further study might conclude that these regional projections substantially understate the
wetland loss that might occur in Maine due to its steeper lope and bedrock-dominated characteris-
tics.

Thus, under current conditions, with a significant rise in sealevel, Maineis likely to suffer a
substantial reduction in wetland areafor acombination of reasons. First, there are no lawsdesigned
to protect the ability of wetlands to migrate inland by precluding the artificial hardening of the
upland edge. NRPA wetland regulations were formulated primarily to maintain an adequate buffer
to maintain wetland habitat value, assuming astatic position. They do not preclude the construction
of artificial barriersto upland migration just outside the wetland.

Second, natural upland barrierswill contributeto wetland loss even without human interference.
The steepness of the coastal region and the fact that it is bedrock-dominated will result in a much
smaller area of new marsh creation than would occur in non-rocky regions.

Finally, unless current trends are reversed, multiple stressors not directly related to sea-level rise
may contribute to the death of wetland vegetation which is critical to the process of vertical
accretion. For example, dredge and fill projects, nonpoint source pollution, and reductions in the
supply of sediment and nutrients may tax the health of wetland vegetation.

Given that some reduction in wetland areawill be inevitable dueto its topography alone, Maine
should focus with renewed resolve on that portion of wetland loss which is within human control.
Policy-makersneed to decide how much of the existing wetland shoreline should remainin anatural,
unarmored condition. They could decide that all of it should be kept free from further human
interference with natural inland migration. Or they could decide that in specified circumstances,
existing investment justifies allowing the upland edge of a wetland to be hardened, for instance to
protect aready intensely developed areas. Once the decision is made, appropriate regulations pat-
terned after the setback and retreat policy of the Sand Dune Rules should be adopted to implement
this policy in coastal wetlands.

3. Eroding Bluffs

Maine's laws also fail to do a complete job of regulating the third element of the soft coast,
eroding coastal bluffs. While not likely to be affected by a changein the rate of sea-level rise, it is
anticipated that thiserosion will continue at asignificant paceinto the future, threatening individual
structures. Any unified State coastal erosion/inundation policy should address bluff erosion to
prevent interferencewith the processthrough hard erosion control strategies. Eroding bluffscan play
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an important role in the sediment budget for sand dunes and coastal wetlands. Thus, it isimportant
to sand dunesand coastal wetlandsthat armoring structures not be allowed to unreasonably interfere
with the transfer of soil from the terrestrial to the marine environment.

4. Urban Engineered Shorefronts

This study determined that Portland's central waterfront is already lined with engineered
structures which will essentialy keep shoreline position constant even given a2 meter rise in sea
level over the next century. However, it is probable that this areawill experience negative impacts
associated with flooding and storm surges with greater frequency, particularly in areas that already
experience flooding during a 100-year storm event.

The study concluded that existing laws, particularly State enabling legislation for zoning for
maritime activities and commercial fishing, the Coasta Management Policies Act and local
waterfront zoning ordinances, all make animportant contribution to damage mitigation by reserving
this type of engineered waterfront site for water dependent uses.

5. Rocky Shores

It isnot expected that Maine'srocky shorelinewill be adversely affected by inundation or erosion
asaresult of sea-level riseassociated with global climate change. Theremay bevery minimal inland
movement of the shoreline position, depending upon the adjacent slope. It was concluded that no
regulatory changes are required along the hard coastline to address possible impacts of accelerated
sea-level rise.

B. DEVELOPING AN ANTICIPATORY RESPONSE STRATEGY
1. Maine's Advantages

Maine has three advantages which should help it as it makes policy decisions about an
anticipatory response strategy. First, even though Maine is substantially built up along its
developable shoreline, it is not saddled with the intense, multi-unit recreational shoreline
devel opment characteristic of statesto its south.> Maineis still in a position to decide whether to
allow further intensification of shoreline development. In most other states, the decision about
sea-level riseresponse optionswill be skewed by extensiveinvestmentsalready sunk into vulnerable
but immovable structures.

Second, some analysts have characterized response strategies as a choice between maintaining
economic activities in a shorefront location (e.g., making substantial environmental changes such
asdredging sand for beach nouri shment, construction of bulkheadsto protect housesfrom migrating
wetlands) or preserving the environment (e.g., removing structures to allow beach and wetland
migration).® Whilethiseconomy vs. the environment dichotomy may betruein other coastal states,
the choices in Maine are not that stark. Maine is much more heavily dependent on its natural
resources than many other coastal states. Its commercial fishing industry, other marine resource
harvesting industries, coastal recreation and coastal tourism industries are of critical importanceto
the State'seconomy. Thesekey industries depend upon maintaining the quality and ecol ogical func-
tioning of Maine's coastal wetlands, marine waters and sand beaches. Thus, it is hot a matter of
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economic activity or the environment; there are substantial economic benefits associated with
maintaining the environmental quality of the coastal ecosystem.

Finally, Maine should beinagood position to devel op an anticipatory sea-level response strategy
because it has already successfully confronted very similar issuesin regulating sand dune systems.
NRPA and the associated Sand Dune Rules already establish aclear policy of retreat from advancing
seas, whether at historic or accelerated rates, and impose reasonabl e limitations on the devel opment
expectations of owners of land within or adjacent to sand dune systems. This provides a valuable
model to follow in developing policies for other areas of the soft coast.

As a means of bringing more information to bear on the complex choices to be made in
developing aformal sea-level rise response strategy, researchers conducted a cost/benefit analysis
of aternative response options for one site and analyzed constitutional limitations on regulatory
options. The findings are summarized below.

2. Economic Cost/Benefit Analysis

The cost-benefit analysis of four optionsfor one specific sand beach site concluded that, subject
to the conditions and assumptions articulated in Chapter Four, it was more cost-effective to adopt
a strategy of retreat from the shoreline as sea level rises. The benefits of a retreat strategy
outweighed costs for the 50, 100 and 200 cm rise scenarios. In contrast, the analysis found that
attemptsto protect most of the development or to maintain the shorelineinits current position were
not justified by a cost-benefit analysis. The costs of these reactive protection strategies (assuming
beach nourishment, bulkheads and in one strategy a selective buy-out of threatened structures)
exceeded benefits for the 50, 100 and 200 cm rise scenarios.

Specifically, that analysis concluded that for the currently eroding beach at Camp Ellis, with a
sea-level rise of 50 to 200 cm by 2100, from a quantitative standpoint, the preferable option is to
allow new development within the area projected to be inundated, but to require retreat of both new
and existing devel opment as the shoreline position changes (Option 4). The second most favorable
response of the options evaluated was to ban all new development within the area projected to be
inundated under the particular scenarios and to require existing development to retreat asit suffers
major damage from coastal erosion or coastal storms (Option 3).

The major factors making the retreat strategies preferable to the reactive protection strategies
were the cost of sand and the expense of ongoing beach nourishment. As noted in Chapter Four,
thisanalysisis still very rough. The results are highly dependent upon the particular assumptions
used and the analysisis very simplified. Each strategy has different costs associated with it if sea
level actually rises either more or less than projected under the particular scenario; this uncertainty
would need to be considered when selecting a strategy. Moreover, there are other foreseeable costs
or risks, such as political feasibility, which are not addressed through this cost-benefit analysis. For
example, acommunity might initially select Option 4 (allow construction in vulnerable areas, but
with retreat requirements) but then lose the political will to enforce the retreat requirement when
faced with the actual need for abandonment. If the community then decides to protect that
development, the strategy woul d then become one of reactive protection, with all of those associated
costs.
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Despitetheseadmitted constraints, theresultsof thissimplified cost/benefit analysislend general
support to the type of response strategy which is aready embodied in the Sand Dune Rules. To
implement aretreat strategy, those Rules:

1) ban al new development in aband of land which extends from the water upland to the
projected shoreline 100 years hence, based on projections of a continuation of historic
rate of erosion over the next 100 years,

2) alow modest continued development in the next band of land, which consists of land
between the projected 100 year shoreline based on historic rates and the projected 100
year shoreline based ona1l.0 mrisein sealevel.

3) alow development up to the maximum allowed by local zoning ordinances in the
furthest upland band of land in the sand dune system, from the projected 100 year
shoreline based on a 1.0 mrisein sealevd to the upland edge of the sand dune system,
subject only to the retreat requirements outlined below;

4) throughout the sand dune system, require all rebuilding or repair of existing structures
to meet the requirements for new construction if the structure is damaged by 50% or
more of its value; and

5) conditionall new development upon the requirement that the owner removethe structure
and return the site to its unaltered condition if the shoreline position changes so that the
structure is on part of the active dune system for six or more months.

The existing sand dune policies are not completely reflected in either Option 3 or Option 4 of the
cost-benefit analysis, but rather take a middle position between those retreat strategies. The Sand
Dune Rules alow modest new development in the area described in #2, above, thus avoid the high
opportunity costs otherwise incurred if al development were banned in the area threatened by
accelerated sea-level rise (asin cost-benefit Option 3). There are, of course, still some opportunity
costs associated with limiting the development to modest intensity rather than alowing
high-intensity development, but these cost are justified by environmental, hazard mitigation, and
visual access considerationswhich would support keeping highintensity devel opment fromlocating
on the shoreline even assuming no change in shoreline position.

3. Legal Considerationsfor Maine's Policy Response

Researchers also analyzed several lega issues to determine if they might constrain the State's
ability to adopt aretreat strategy. The primary purpose of the analysiswasto determineif theretreat
strategies being supported in the analysis of existing laws and in the cost-benefit analysis suffered
from substantial vulnerability to successful legal challenge.

Thelegal analysis concluded that Maineis at somewhat of a disadvantage in comparison to the
majority of coastal states dueto theweaknessof itspublictrust doctrine. However, it concluded that
with careful attention to drafting, U.S. constitutional law and State constitutional law give adequate
room to develop, adopt and enforce regul ations on coastal development to restrict new devel opment
in areas threatened by accelerated sea-level rise, to require removal of new development upon a
change in shoreline position, and to prohibit the rebuilding of existing structures which are
substantially damaged by coastal stormsor erosion. The analysis aso concluded that existing laws
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give adequate opportunity to adopt some non-regulatory responses, but that other non-regulatory
strategies would require statutory or constitutional amendments.

C. RECOMMENDATIONS FOR MAINE'S ANTICIPATORY RESPONSE STRATEGY

Theremainder of thischapter summarizesthe recommendationsdevel oped based ontheanalysis
in the preceding chapters. It is not intended as an exhaustive list of recommendations; individual
chapters should be consulted for full details.

Clearly, these recommendations are not the formal policy of any agency of the State of Maine;
they are the recommendations of the members of the research team, and are presented for further
consideration by appropriate state and local agencies.

These recommendations have been devel oped as part of a"no regrets’ response based on the best
available technical information at this time. Any anticipatory strategy formulated based on these
recommendationswill need to bereviewed periodicaly (e.g., every 5to 10 years) to incorporate new
information available at that time.

1. Underlying Recommendations

The key recommendation of this report, underlying all of the others, is that the State should
protect and strengthen theability of natural systemsto adjust to changesin shorelineposition.
There should be a strong presumption in favor of non-interference with "soft" coastal processes
including the natural inland migration of beaches and salt marshes and the natural movement of
material from theterrestrial to the marine environment. The correlative recommendationisthat the
State should prevent new development which islikely to interfere with the ability of natural
systemsto adjust to changesin shoreline position.

2. Specific Strategies

Within these general premises, more specific strategies should be articulated. There are at |east
four types of responses to climate change:

1) "No action today" /action when problem emerges, where least-cost solutions are
well-defined and can be implemented quickly at the appropriate time using existing
technology and information. There is little reason to take action before the problem
emerges.

2) Anticipatory action, where concrete measures are justified today despite uncertainties
due to the minor additional cost of incorporating the measures today being outweighed
by large potential gains and possible benefits even without global climate change.

3) Planning, where no physical changes are needed immediately, but the "rules of the
game" need to be announced or changed so that people can make their decisions with
advanced notice of how the government intends to respond to climate change and
sea-level rise.
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4) Strategic assessments, research and education, whereit will takelong periods of time
to determine the type and timing of responses to global warming, where we need to
develop amuch better scientific understanding of natural processesand how to apply that
knowledge to mitigate impacts, and where enlightened professionals and citizens are
critical to support required changes.”

The following sections summarize the recommendations for each type of action.
a. Action When the Problem Emerges

This report does not identify any actions in this category to be taken now, or in the near term.
Concrete problems specifically attributable to global climate changeinduced sea-level rise have not
yet emerged to the point where it is necessary to take specific physical actions to implement
solutions. Altered resource management practices (e.g., reservoir water rel ease schedules, shifting
crops) and engineered solutions specifically in response to rising sea level (e.g., raising piers and
wharfs, redesigning existing coastal drainage systems, bulkheading, etc.) should be undertaken, if
a al, only if thereis an actual rise.

The State should continue to monitor Maine-specific sea-level rise data, global sea-level rise
projections, and local conditions on a periodic basis to determine if a problem has emerged which
requires specific action. Itisasolikey that if individualsbegintofeel the effectsof rising sealevel,
they will take certain adaptive actions on their own, without governmental incentives or mandates.
For exampl e, water-dependent uses reinforcing or maintaining their piers and wharves may build to
withstand higher water level based on their own observations about reduced protection from coastal
storms. Public education (discussed below) will help individuals place these actions into alarger
context.

b. Anticipatory Action

Maine should encourage anticipatory tangible responses to sea-level riseif the proposed action
meets the "no regrets’ test. Such response options include the following:

1) Review design standards and similar specifications for every new coastal public works
project to determine whether it is cost-effective to make minor alterationsin the design
to accommodate a changed shoreline position (e.g., slightly increasing the setback to
provide a protective buffer) or to design it to accommodate a more frequent storm event
(e.0., designing for a 15- to 20-year storm rather than a 100-year storm);

2) Develop awritten capital investment policy to discourage an irreversible commitment
of public resources for new infrastructure or structuresin areas likely to be affected by
accelerated sea-level rise, except to the extent necessary to support continued economic
viability and efficient functioning of water-dependent uses. The policy should also
provide specific guidance on avoiding coasta infrastructure investments that would
encourage residential development on the shore (e.g., extension of water systems, sewer
systems and roads to shoreline areas). It should also provide guidelines to help balance
when shoreline capital investments might be appropriate, such as in the case of
strengthening the viability of water-dependent industries or securing public waterfront
access. Except for water-dependent useinfrastructure, al new and substantially modified
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3)

4)

C.

The State should "change the rules of the game" by adopting land use restrictions which will
guide the bulk of the devel opment away from potential hazard areas and will protect the ability of
coastal ecosystems to migrate. While the following policy options are generally phrased in terms
of what the State of Maine should do, in some cases the State may decide it is more desirable to
delegate that responsibility to local governments with retained State oversight.

public structuresand facilities should be adequately setback to protect them from erosion
for 100 years assuming arisein sealevel of 100 cm by 2100. Even if shoreline position
does not change, these policies are consi stent with sound coastal management practices.

Increase the amount of upland areaowned or controlled by public or quasi-public entities
(e.g., State, municipality, land trust) adjacent to low-lying facilities intended to provide
public waterfront access (e.g., beaches, shoreline walkways, boat ramps, waterfront
parks, public docks, etc.) so that these facilities would still be available even with a
change in shoreline position. Until needed for shoreline access, the additional upland
could be used for beneficial purposes such as open space, parking or storage.

Expand coastal nature preserves, acquire key undevel oped coastal wetlands and similar
conservation areas to preserve areas important to the public and to provide sufficient
upland buffer areas for wetland migration in the event of a change in shoreline position.
This would increase protection of threatened ecosystems now, and would enhance the
prospects of wetlands being able to migrate in equilibrium with a change in sea level.
In conjunction with this, review funding options and financial incentives to determine
if they can be made more attractive. Mechanisms reviewed should include preferential
open space tax treatment, conservation easements coupled with required property tax
reassessment to reflect the decrease in value due to the encumbrance, preference for
purchase of thistype of land under abond-supported public purchase program, and areal
estatetransfer tax surcharge onthetransfer of coastal property or anincometax checkoff
system to fund property acquisition. Acquisition would not have to be in fee smple.
Conservation easements could protect the land in its undeveloped condition. Similarly,
it may be possible to acquire a contingent "flooding" easement which would not
encumber theland unlesserosion or inundati on changed the applicable shorelineposition
or upland/marsh boundary.

Planning and Regulatory Policy

recommendations include:

5) Halt attempts to stabilize the shoreline within or adjacent to the soft coast;
maintain/restore the ability for coastal sand dune systems, coastal wetlands and
eroding bluffs to migrate inland. This has already been accomplished to a great
extent within thefrontal dune system. Maine needsto hold the line on existing sand
dune restrictions and not allow additional exceptions. Similar sorts of protections
need to be extended to back dunes, coastal wetlands and eroding bluffs. For
example, amend NRPA to prohibit edge-hardening structures (e.g., bulkheads,
levees, etc.) adjacent to the upland edge of a coastal wetland if any part of the
structureis projected to interfere with theinland migration of the wetland assuming
an accelerated sea-level rise of 100 cm by 2100.
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6) Along al soft coasts, establish building setbacks to protect the natural systems.
Prohibit all new structures on or adjacent to sand dunesor coastal marshesif thesite
isprojected to be affected by sea-level rise within 100 years, assuming arisein sea
level of 100 cm by 2100 (except as provided in 7, below). Similarly, for eroding
bluffs, if not included within a district allowing only non-intensive use, adopt
setbacks for structures and septic systems which require them to be set back from
thearealikely to experience erosion over the next 100 years assuming acontinuation
of the historic rate of erosion or, if greater, set back 75 feet plus the average annual
rescission rate times the structure's assumed life span.

7) Asalimited exceptionto 6, above, allow construction of new, small, easily-movable
structures built at low densities (e.g. walkways, small single family residences on
reasonably large lots, temporary/reversible structures) adjacent to sand beaches or
marshesif, and only if, the site is expected to remain stable over the next 100 years
assuming a continuation of the historic rate of erosion. This exception should only
beallowed if the State hasthe political will to require removal of these structuresif
erosion exceeds historic rates. In cases where small, new, movable development is
allowed, extend the Sand Dune Rule's" presumed mobility” policy to al areas of the
soft coast (beach, marsh and bluff) by making all new building permits conditional .
As a condition of approval, require the owner to agree to remove any structure
permitted after adoption of the policy if the shoreline position changes so that the
structure interferes with the ability of the natural systems to adjust to changes in
shorelineposition. Requirethat the condition berecorded at the appropriateregistry
of deeds so that all subsequent purchasers are put on notice of the risk of being in
ahazard area and their obligations in the event of a change in shoreline position.

8) Notwithstanding 6, above, allow new structures for functionally water- dependent
useswhich meet certain performance standards designed to minimize theimpact on
natural systems, regardless of whether the area is likely to be affected by either
historic or accelerated sea-level rise.

9) Treat existing development located within the areawhich is threatened by erosion
or inundation from a sea-level rise of 100 cm over the next century as a
non-conforming structure if it can not meet the new setback standards; prohibit
expansion of the structure or intensification of use, but allow ordinary maintenance
and repair so long asit is not damaged by more than 50% of itsvalue. To the extent
legally feasiblewithout constituting ataking, extend the" presumed mobility" policy
to existing structures as well to require the owner to remove any structure if the
shoreline position changes so that any portion of the structure is located on public
land or becomes a public nuisance (even if the structure has not sustained damage
of 50% or more of its value).

10) On any site which is unlikely to be affected by accelerated sea-level rise
assuming a 100 cm rise over 100 years but which is projected to be affected by
a 200 cm rise over 100 years, alow new development only if it meets perfor-
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11)

mance standards for cluster development designed to minimize the costs of
protection should the 100 cm sea-level rise estimate be too low.

Supplement the State regulatory procedures by encouraging or requiring other
State agencies and individual municipalities to consider a high probability of
futureincreased rates of sea-level risein making daily investment, development
and permitting decisions. For example, consider mandating incorporation of a
sear-level rise standard into shoreland zoning and subdivision review standards.

d. Strategic Assessments, Research and Education

Given scientific uncertainty and rapidly evolving scientific knowledge, coastal managersare
not in a position to make decisions now about a definitive adaptive response strategy for the
next century. Policy decisionswill haveto be made now based on the best avail ableknowledge,
with the express intent of reviewing these policies periodically as scientists refine their
predictions. Continuing research will berequiredto revise and refineanticipatory strategiesand
policiesas scientific knowledgeincreases. The State of Maine should participateinincreasing
the understanding of global warming and its projected impacts, particularly as applied to the

State, in the following ways:

12)

13)

14)

The State should designate one State agency as the lead agency for monitoring
issues associated with global climate change and sea-level rise. This agency
should keep abreast of scientific progressand policy responses of other entities.
It should also work with related State agencies and with municipalities in
formalizing an anticipatory response strategy and seeing that it isimplemented.
Since it appears that a major part of the implementation strategy will involve
strengthening the core laws of the coastal management program, it would be
logical to designate the State Planning Office as this lead agency. This lead
agency would need to work closdly with the Maine Geologica Survey and other
State agencies with coastal and marine responsibilities.

The lead State agency and cooperating State agencies should undertake
additional research to document coastal erosion in Maine and to determine how
global or regional projectionsconcerning particul ar impacts might affect Maine.
For example, the ability to regulate coastal development will be improved if
Maine Geological Survey receives funding to complete its work on historic
coastal erosion rates for all beach, marsh and bluff segments. In addition, the
State'santicipatory plan will be strengthened if municipalitiesadopt complemen-
tary comprehensive plans and implementing regulations. To facilitate this, the
State should increasetechnical assistanceto municipalitiesto help themidentify
areas threatened by coastal erosion and to modify their comprehensive plans
accordingly.

Aspart of arelated effort, to enhance the likelihood that regulatory policieswill
be accepted and supported, the State should undertake a substantial educational
effort aimed at local officias, code enforcement officers, other State agencies,
and the general public. Thefocus of this effort should be to educate the target
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audience about the hazards of coastal erosion and inundation, including the
possible impacts of an accelerated rate of sea-level rise, the fragility of the
coastal ecosystem, the benefits of conserving (or restoring) it as a resilient
natural system, and the costs (both financial and environmental) of hard
structures, beach nourishment and similar engineered "solutions.”

15)  Finally, as additional funding is available, the State should undertake supple-
mental studies on different aspects of sea-level rise to compliment this study.
The possibleimpactswith highest priority for further study are coastal flooding/
storm surges and salinization/saltwater intrusion. These are discussed in
additional detail immediately below.

D. RECOMMENDATIONS FOR ADDITIONAL RESEARCH

Additional research isrecommended to complete the picture of probable impacts of accelerated
sea-level rise as a result of global climate change. While flooding and storm surges are closely
related to inundation and erosion, developing a flood model and conducting detailed surveys of

elevations and types of structures were outside of the scope of this study. _
National studies suggest that sea-level rise will bring with it additional damage from flooding

and storm surges because of the loss of protective wetlands, the erosion of the shoreline, the higher
base for the surge to build on, a higher water table and reduced coastal drainage. Depending upon
the tides, winds and waves at the time the storm hits, there can be a substantial temporary increase
inwater level.® For example, Hurricane Hugo in 1989 caused a 6.5 meter storm surge.’

Low barrierscan be overcome, either by overtopping or undermining, resultingin storm damage.
It has been estimated that with moderate sea-level rise, today's 100-year flood could essentially
become a 15-year flood (a storm with a severity averaging a 15 year recurrence interval).*°

It is particularly important to undertake a flooding/storm surge analysis for Portland's central
waterfront, particularly in the Commercial Street area. Whilethis study concluded that there would
probably be no changein shoreline position in thisareadue to the engineered structures (which were
observed to be built approximately 2 meters above mean high water), it did not rule out damagefrom
storm events. Thisareacontains new residential condominiums, multi-story office buildings, retail
shops, restaurants, intermodal transportation facilities, arecreational marina, the municipal fish pier
and municipal fish display auction, amajor ship repair facility, many other commercial fishing or
other water-related enterprises, and various public or institutional uses. These structures are built
on piers, wharves, and formerly filled land. Additional study is needed to assess the vulnerability
of the publicinvestmentsand privateinfrastructure along this engineered waterfront to flooding and
storm surges.

Another potential impact that should have high priority for additional analysis is salinization.
A risein sealevel will movethe salt water/fresh water boundary landward. Saltwater intrusion may
significantly impact coastal towns or residents that use ariver or well as their source of drinking
water.'! Additiona analysisisrequired to determine which coastal towns or residents may be at risk
from this impact.
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The problem may be particularly acute for coastal islands that rely on ground water for their
drinking water. Assealevel rises and decreases the island size, the fresh water lens overlying the
sat water will shrink and its ability to sustainisland residentswill decrease.? Several Maineislands
have based their comprehensive plans and implementing ordinances on island carrying capacity
concepts based on ground water studies. Those studies should be reviewed to determine the
adequacy of any sea-level rise assumptions.

Finally, some studies suggest that a change in the fresh water/salt water boundary may impact
the abundance of marine resources, particularly shellfish.** Additional research would be required
to determine probable impacts on Maine's fisheries. While the State may not be able to take any
action to prevent this change, the possible impact should be factored into decisions concerning
management of the State's marine resources.
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Appendix A

SURVEY OF MAINE'SLAWSRELEVANT TO
ACCELERATED SEA-LEVEL RISE

Maine's laws contain several provisions that
address the possibility of a change in shoreline
position. While some of these provisions may
have been adopted primarily in anticipation of
continued land subsidence rather than in specific
responseto the threat of accelerated sea-level rise
dueto global climate change, they will be applica
ble regardiess of the cause of the change. The
following appendix analyzes each law according
to the following format:

1. Summary of law in general;

2. ldentification of portion of thelaw that rel ates
to sea-level rise;

3. Analysis of extent to which it addresses any
direct or indirect consequences of accelerated
sea-level rise;

4. Anaysis of extent to which accelerated
sea-level rise might affect the application of
the law.

The policy implications and recommendations
based on thisanalysisare discussed in more detail
in Chapter Five of thisreport. Within this Appen-
dix, the laws are reviewed in the following order:

A. Natura Resource Protection Act and Sand
Dune Regulations;

B. Coastal Management Policies Act;
C. Growth Management Act;
D. Shoreland Zoning Act;

Site Location of Development Act;
Subdivision Law;

State Floodplain Management Program,;
Submerged Lands Act; and

Coastal Barrier Resources System.

I omm

A. NATURAL RESOURCESPROTECTION ACT
(38 MRSA 88 480-A -U)

1. Summary of law in general

The Natural Resources Protection Act is
designed to protect the State's rivers, streams,
great ponds, fragile mountain areas, freshwater
wetlands, significant wildlife habitat, coastal wet-
lands and coastal sand dune systems from degra-
dation. It promotes research and management
programs for these protected natural resources.
The Act also establishes a permit system for al
activitiesin, on, or over any protected natural re-
source, and for all activities on land adjacent to
any freshwater or coastal wetland, great pond,
river, stream or brook if the proposed activity
would operate in such a manner that material or
soil may be washed into them.

Unless otherwise specifically exempt in
8480-Q of the Act, activities requiring a permit
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are:

» dredging, bulldozing, removing or displacing
soil, sand, vegetation or other materials;

» draining or dewatering;

» filling, including adding sand or other mate-
rial to a sand dune; or

e any construction, repair or alteration of any
permanent structures.*

The Act is administered by the Department of
Environmental Protection.

2. ldentification of portion of thelaw that
relatesto sea-level rise

The Act defines significant wildlife habitat,
coastal wetlands and coastal sand dune systemsas
three of the protected natural resources. Signifi-
cant wildlife habitat is further defined to include
specific types of areas, including habitat for
officially listed endangered or threatened species,
critical spawning and nursery areas for Atlantic
sea run salmon; shorebird nesting, feeding and
staging areas; and seabird nesting islands. How-
ever, this habitat is only protected by the Act if
this significant wildlife habitat has been mapped
by the Department of Inland Fisheries and Wild-
life. To date, only a portion of these areas have
been mapped, greatly reducing the degree of
protection.

The coastal wetlands and sand dune systems
protections are somewhat stronger. Coastal
wetlands are defined as "all tidal and subtidal
lands, including all areas below any identifiable
debris line left by tidal action; all areas with
vegetation present that istolerant of salt water and
occurs primarily in a sat water or estuarine
habitat; and any swamp, marsh, bog, beach, flat or
other contiguous lowland whichissubject to tidal
action during the maximum spring tide level as
identified in tide tables published by the National
Ocean Service."? The Act specifies that coastal
wetlands may include portions of coastal sand
dunes.

Coastal sand dune systems are defined as
"sand deposits within a marine beach system,

including, but not limited to, beach berms, frontal
dunes, dune ridges, back dunes and other sand
areas deposited by wave or wind action."®* They
may extend into coastal wetlands.

Both of these protected resources are defined
in such away that the definition of the area regu-
lated will fluctuate as the shoreline changes in
response to global climate change or land subsi-
dence.

For those activities that do require a permit,
the Act establishes statutory standardsfor review.
The Department isdirected to grant apermit upon
such terms as are hecessary to fulfill the purposes
of the Act if the applicant can demonstrate that the
proposed activity meets those standards. The
application of these standards is further detailed
by regulations.

The standards most applicable to shoreline
activities and sea-level rise are as follows:

e 2) Sail erosion. The activity will not cause
unreasonabl e erosion of soil or sediment nor
unreasonably inhibit the natural transfer of
soil fromtheterrestria to the marine or fresh-
water environment.

« 3) Harmtohabitats; fisheries. Theactivity
will not unreasonably harm any significant
wildlife habitat, aquatic habitat,
estuarine or marine fisheries or other aquatic
life....

e 4) Interferewith natural water flow. The
activity will not unreasonably interfere with
the natural flow of any surface or subsurface
waters.

* 6) Flooding. Theactivity will not unreason-
ably cause or increase the flooding of the
alteration area or adjacent properties.

e 7) Sand supply. If the activity is on or
adjacent to a sand dune, it will not unreason-
ably interfere with the natural supply or
movement of sand within or to the sand dune
system or unreasonably increase the erosion
hazard to the sand dune system.

The Act contains alist of specified activities
for which a permit is not required. The most
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critical exception, enacted in July 1993 as part of
the general budget act,* amended thelist of activi-
ties for which a permit is not required to add
"aterations in back dunes of coastal sand dune
systems' except if the site is subject to flooding
during a 100-year flood event based on infor-
mation from the Federal Emergency Management
Agency. The applicant had to provide the DEP
with alocation map and notice 14 daysin advance
of the proposed activity prior to commencing
work in the back dune area.

This 1993 exemption was criticized as being
overly-broad. In many sand beach areas, the
historical primary dunenolonger exists; proposed
development on the front tier of the beach would
actually involve development of what is techni-
cally aback dunearea. Yet, these back dune areas
are likely to be as threatened by accelerated
sea-level rise as frontal dunes. In response to
these criticisms, NRPA was again amended in
1994 to limit the exemption for back dune sitesto
only if the site is not expected to be damaged due
to shoreline change within 100 years based on
historic and projected trends. The entire permit
exemption for back dunesisrepealed as of Febru-
ary 15, 1995, to bereplaced by permit-by-rule per-
formance standards.”

Other more general exceptions may aso
become important if owners try to repair and
maintain structures and infrastructure in the face
of rising sealevel. Some of these activitieswhich
do not require a permit include maintenance and
"minor repair” of structures above the high water
line causing no additional intrusion of an existing
structureinto aprotected resource; repair, mainte-
nance or replacement of an existing road culvert
meeting size limits, emergency repair or normal
maintenance and repair of existing public works
which affect any protected natural resource, so
long as it does not result in additional intrusion
into the protected resource; and maintenance,
repair or reconstruction of existing accesswaysin
coastal wetlands to residential dwellings as long
as the access way, if in a coastal wetland, is
traditionally dry at mean high tide.®

The NRPA regulations include Coastal Sand
Dune Rules.” These rules are designed to guide

the application of the standards requiring that
development in, on, or over sand dune systems
must not cause unreasonable soil erosion, must
not inhibit the natural transfer of soil from the
terrestrial to the marine environment, and must
not unreasonably interferewith the natural flow of
any surface or subsurface waters. The Rules
require the Department to consider impactswhich
may reasonably be expected to occur during the
following 100 years; projects will not be permit-
ted if, within 100 years, the project may reason-
ably be expected to be damaged as a result of
changes in the shoreline, including changes from
sea-level rise.

The Sand Dune Rules establish a policy of
mobility or retreat in the face of a migrating
coastal system. |If a building sustains damage to
the extent of 50% or more of the building's ap-
praised value, it may not be repaired or rebuilt
without a permit; no permit will be granted for its
reconstruction unlessthe applicant can meet all of
therequirementsfor new construction. Itishighly
unlikely that the owner of a structure damaged to
this extent would be able to secure a permit to
repair or rebuild.

The regulations alow permits to be granted,
whether for new or replacement structures, subj ect
to the condition that the structure (and related
facilities) must be removed in the event that the
shoreline recedes so that parts of the structure are
within the coastal wetland for 6 months or more.
In that event, the site must be restored to its
natural condition. The rules also prohibit the
construction of new seawalls in or on any sand
dune system, and limit the repair or maintenance
of existing seawalls. Finaly, new buildings
greater than 35 feet in height or covering aground
area greater than 2,500 square feet will only be
alowed if the applicant can demonstrate the site
will remain stable, assuming a three foot rise in
sealevel over 100 years.

3. Analysisof extent towhich it addresses
any direct or indirect consequences of
accelerated sea-level rise

NRPA, as implemented through the Coastal
Sand Dune Rules, directly addresses sea-level
rise. For coastal sand dune areas, it establishes a
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policy of restrictions on the size and intensity of
development in hazardous areas, and alows
development of smaller structures subject to the
requirements of retreat if the shoreline position
changes so that the structure would interfere with
natural sand dune processes.

The mobility or retreat policy isnot geared to
any particular assumption about therate of change
in shoreline position; since this policy operates
after-the-fact to require removal of damaged
structures, it is sufficiently flexible to respond to
any rate of change.

In reviewing applicationsfor new or substan-
tially rebuilt structures, the Rules require an
assessment of whether the proposed activity may
reasonably be expected to be free from damage as
a result of changes in the shoreline, including
changes from sea-level rise, over the next 100
years. However, the Rules give no specific guid-
ance on what assumption reviewers should usefor
the rate of change in shoreline position. These
assessments usually assume a continuation of
historical rates of change, based on the assump-
tion that if this rate proves to be too low, the
structures are small enough to be moved pursuant
to the retreat requirements. If the State wants to
minimize reliance on the retreat option (e.g.,
prohibit development in thefirst place) additional
guidancewould be required to direct reviewersto
assume an accelerated rate of shoreline change.

In contrast, the Rules governing construction
of larger structuresin threatened areas do assume
a specific rate of shoreline change which takes
into consideration an accelerated risein sealevel.
An applicant to build these larger structures must
prove that the site will be stable given a sea-level
rise of three feet over the next century. This
generally conformsto an assumed global scenario
of a 100 cm rise in sea level over the next 100
years.

These Sand Dune Rules and the explicit
policy of retreat apply only to a very small, but
intensely developed, portion of Maine's coast.
The other types of coastline are generally subject
to NRPA standards and specific regulations on
soil erosion and the like. These standards pro-
vide, in a much less detailed way, for consider-

ation of non-interference with the transfer of soil
from the terrestrial to the marine environment.
But in non-sand dune settings, there appearsto be
lessexpressconsideration of achangeinshoreline
position and there are no rules parallel to the Sand
Dune Rules which detail explicit policies of
retreat or migration.

4. Analysisof extent towhich accelerated
sea-level rise might affect the applica-
tion of the law.

The NRPA standards are sufficiently flexible
to respond to accelerated sea-level rise without
requiring a statutory change. The Rules require
consideration of sea-level rise. If sea-level rise
acceleratesor if the Board ismore confident about
projections of a certain rate of change which
exceeds historical rates, these can be used in
permit reviewswithout any statutory amendments.

B. COASTAL MANAGEMENT POLICIESACT
(38 MRSA §§ 1801-03)

1. Summary of law in general

This 1986 law is a statement of legidlative
policy and intent with respect to state and local
actions affecting the Maine coast. It acknowl-
edges that there are increasing use conflicts and
increasing development pressures on the coastal
region. In an effort to reach a well-reasoned
balance among the competing uses, it establishes
nine policies and directs that state and local
agenciesand certain federal agencieswithrespon-
sibility for regulating, planning, developing or
managing coastal resources conduct their activi-
ties in a way which is consistent with the nine
policies.

No procedures for implementation are
adopted in the Act, nor have any regulations been
promulgated. The Coastal Advisory Committee
issued guidelinesin December, 1986 to assist state
agencies in implementing the policies. To date,
implementation of the poalicies has been uneven
among the affected agencies.
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2. ldentification of portion of thelaw that
relatesto sea-level rise

Eight of the nine policies articulate the need
to promote portsand harborsfor fishing, transpor-
tation and recreati on; to manage marine resources
to preserve the integrity of communities and
habitats; to manage the shoreline to give prefer-
ence to water-dependent uses and to promote
public access;, to protect critical habitat and
natural areas; and to maintain the quality of fresh,
marine and estuarine waters.

The remaining policy specifically addresses
sea-level rise. It establishesapolicy that munici-
palities are to discourage growth and new devel-
opment in coastal areaswhereit would be hazard-
ous to human health and safety as a result of
natural forces including sea-level rise. Specifi-
cally, Policy Four states:

Hazard area development. Discourage
growth and new development in coastal areas
where, because of coastal storms, flooding,
landslides or sea-level rise, it is hazardous to
human health and safety.

The Guidelines for Policy Four® present the
rationale for the policy, noting that coastal
floodplains, sand dunes and wetlands in their
natural state provide storm protection and support
avariety of important plants and wildlife. Citing
the extensive damage to natural and man-made
features visited by coastal storms and the direct
and indirect coststo governments of repairing this
damage, they establish an objective of discourag-
ing development and redevelopment in areas that
present threats to public safety or that threaten
property damage which will be costly to public
entities.

The implementation procedures recommend
that affected agencies take the following steps:

* Government agency decisions will not sup-
port new infrastructure or related facilitiesin
hazardous aress;

* Public funds available for improvements,
renovations, or repair to existing infrastruc-
ture or other public facilities in hazard areas

will give priority to their relocation out of
hazardous areas.

» Government agencies will require new and
modified structures/facilitiesto be adequately
setback to protect them from erosion for 100
years.

»  Government agencies will include scientific
projections of sea-level risein regulatory and
management decisions affecting the
shoreline.®

Each state agency was required by Executive
Order to examine all their programs affecting the
coast and, by July 1, 1987 to identify changes
necessary to make them consistent with the poli-
cies. The proposed changes were to be reviewed
by the Coastal Advisory Committeeand werethen
to be incorporated into State programs before
December 31, 1987.

Some agencies have made significant prog-
ress. For example, work done includes computer-
ized hazard mapping of certain coastal areas,
adoption of revised coastal sand duneregulations,
and work on flood prevention. Other agencies
such asthe Bureau of Public Lands have incorpo-
rated the policies by reference into laws affecting
coastal areas. However, implementation of Policy
Four, as well as the others, has not been system-
atic.’® The State has not yet adopted a Coastal
Action Plan for the 1990s, one component of
which would address sea-level rise and its
implications for shoreline use, as recommended
by the State Planning Office.™

By the same Executive Order, federal and
local agencies were encouraged to review their
programs for compliance with these Coastal
Management Policies. Asapplied to municipali-
ties, thisrecommendation was strengthened into a
requirement through the Growth Management Act
and the Shoreland Zoning Act, both of which
required the resulting comprehensive plans,
comprehensiveland useordinancesand shoreland
zoning ordinances to "address' these Coastal
Management Policies.*?

3. Analysisof extent towhich it addresses
any direct or indirect consequences of
accelerated sea-level rise
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The Coastal Management Policies are very
general so they do not distinguish between haz-
ards posed by sea-level rise caused by subsidence
and sealevel rise caused by globa climate
change. Regardless of the specific source of the
hazard, growth and new development is to be
discouraged in areas threatened by these natural
€rosive processes.

As a general statement, Policy Four and the
Guidelines, are sound as far as they go and pro-
vide an already established framework for consid-
ering the possible threats posed by accelerated
sea-level rise. The Act, however, relies on essen-
tially voluntary implementation by affected local,
state and federal agencies. Some agencies, such
as the Maine Geological Survey, have taken the
lead in trandating these general statements into
concrete regulations. Others have not been ag-
gressive in integrating these coastal management
policies into their daily functioning. So despite
the mandate that all agencies act in ways consis-
tent with these palicies, in the absence of any
enforcement provisions or concerted executive
department leadership to secure compliance, they
are not proving adequate to the task of producing
coordinated, multi-agency efforts to implement
the policies.

4. Analysisof extent towhich acceler ated
sea-level rise might affect the applica-
tion of the law

Dueto the general phrasing of the Act, accel-
erated sea-level rise will not affect the actual
application of the law. It does, however, broaden
therange of variablesto be considered in planning
to manage hazard area devel opment.

C. GROWTH MANAGEMENT ACT
(Comprehensive Planning and Land Use
Regulation Act, 30-A MRSA 8§84311-4344)

1. Summary of law in general

The purpose of the Growth Management Act
isto encourage municipalitiesto prepare compre-
hensive plans and to adopt implementing land use

ordinances to manage growth so as to protect the
integrity of the natural resource base, to control
the costs of providing necessary public services,
to safeguard the long-term economic viability of
the State's economy, and to protect the quality of
life. To provide an overal direction and
consistency, the Act establishes ten State growth
management goals which are to be furthered by
theindividual growth management effortsof each
municipality. Inaddition, the Act requiresthat the
comprehensive plans of coastal municipalities
also address nine coastal management policies
contained in the Coastal Management Policies
Act. The Act isadministered by the Department
of Economic and Community Development in
coordination with individual municipalities.

The Growth Management Act defines the
elements of acomprehensive plan and implemen-
tation program and sets up a system of financial
and technical assistance to towns to comply with
its mandate. The Act as originally passed estab-
lished a schedule for municipal plan completion
ranging from January 1, 1991 through 1996.
However, due to budgetary constraints, that
portion of the Act was repealed in December
1991. While comprehensive plansare now volun-
tary, pursuant to March 1992 amendments, if a
municipality (excluding those in unincorporated
areas) failsto adopt acomprehensive plan consis-
tent with the Growth Management Act by January
1, 2003 (January 1, 1998 if it has received both
planning and implementation grants) it will loose
itsright to enforce any land use ordinance except
minimum shoreland zoning. Adoption of a com-
prehensive plan which is certified by the State as
consistent with the Act also gives a municipality
preference for receiving certain State aid, grants
and assistance funds.

This Act reflects an underlying policy that
"the most effective land use planning can only
occur at the local level of government and com-
prehensive plans and land use ordinances de-
veloped and implemented at thelocal level arethe
key in planning for Maine's future."** The goals
and policiesidentified in the Act are important to
unify the plans so that the multiple local efforts
coalesce to accomplish consistent ends.
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2. Portion of thelaw relevant to
sea-level rise

TheGrowth Management Actismost relevant
to sea-level risethrough the goalsto be addressed
in comprehensive plans and implementing ordi-
nances. The ten goals statements establish some
general goals including to develop an efficient
systemof publicfacilities; to protect the quality of
water resources (e.g., aquifers, estuaries, rivers
and coastal areas); to protect critical natural
resourcesincluding wetlands, wildlife and fisher-
ies habitat, sand dunes, shorelands and unique
natural areas, to protect the marine resources
industry, ports and harbors from incompatible
development and to promote access to the shore
for commercial fishermen and the public; and to
promote access to surface waters for outdoor
recreation. If townsfail to take the possibility of
accel erated sea-level riseinto consideration when
addressing these goals, the resulting plan may be
insufficient if there is a significant rise in sea
level.

Similarly, the Coastal Management Policies,
made applicable to municipal comprehensive
planning and land use regulation efforts through
the Growth Management Act, establish policies
which municipalities may fail to meet if they do
not consider the potential threat of accelerated
sea-level rise.  Under the framework established
by the Growth Management Act, Policy Four (to
discourage growth in areas made hazardous by
sea-level rise) will befurthered primarily through
voluntary municipal comprehensive planning
efforts, Statereview for complianceasacondition
of awarding implementation grants, State techni-
cal assistance, State consistency certification for
preference for certain funds, and through the
long-range restriction that a municipality will not
be ableto enforce any land use ordinance (beyond
the minimum shoreland zoning requirements) if it
has not adopted a comprehensive plan which is
consistent with the Act (including furthering its
goals) by 1998 or 2003.

3. Analysisof extent towhich it addresses
any direct or indirect consequences of
accelerated sea-level rise

The December 1991 and March 1992 amend-
ments to the Growth Management Act repealed
the mandatory deadlines for plan completion
(1991-96), and substituted the much lessimmedi-
ate requirement that if a municipality wants to
enforce land use ordinances (including zoning),
they must have adopted aplan which is consistent
with the Act by January 1, 2003 (January 1, 1998
if they receive both planning and implementation
assistance grants from the State). The amended
Act provides more immediate incentives for
compliance only in the form of preferences for
certain funds and State financial and technical
assistance for local growth management efforts.
While the State may review the plans for compli-
ance with the Act in certain circumstances (i.e.,
when the town applies for implementation assis-
tance or when the town voluntarily requests a
certificate of consistency), the State no longer has
the ability to require towns to adopt plans and
ordinances which promote the growth manage-
ment and coastal policiesgoals. If atown optsto
pursue comprehensive planning and zoning, the
elements to be included in the comprehensive
plan, the local processes, and goals to be pro-
moted remained unchanged.

Despite amendments to the law, many towns
continue to voluntarily undertake comprehensive
planning and to follow through by adopting
implementing ordinances. The Statewill continue
to have an important role to play in providing
technical assistance to these towns.

To date, the State's technical assistance to
municipalities has focused on relative sea-level
rise as a result of local land subsidence, rather
than on accelerated sea-level rise asafunction of
globa climate change. The information has
generally been presented within the context of
meeting Policy Four of the Coastal Management
Policies Act and has not been integrated into a
more general discussion about potential impacts
on other goals such as efficient provision of
public facilities, or protection of water quality,
natural resources, ports or public access.**

While it is important that Policy Four has
been made applicable to municipalities through
the Growth Management Act, additional guidance
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will be required from the State if it wants to
encourage municipalities to plan for the possibil-
ity of an accelerated rate of shoreline change
rather than just historical ratesof change. If towns
are expected to take the lead on coastal hazard
management, they will need technical and finan-
cial assistance to evaluate the appropriateness of
different strategies, to establish appropriate stan-
dards, andto translate these general recommenda:
tionsinto local plans and ordinances.

4. Analysisof extent towhich acceler ated
sea-level rise might affect the applica-
tion of the law

If the possibility of accelerated sea-level rise
is not built into the comprehensive plans and
implementing ordinances devel oped as aresult of
this Act, towns will miss the opportunity to plan
for this possibility now when policy adjustments
arelikely to belessexpensive. Dueto the general
nature of the Act, however, accelerated sea-level
rise will not affect the application of the law.

D. MANDATORY SHORELAND ZONING ACT
(Mandatory Zoning and Subdivision Control
Act, 38 MRSA 88 435-449) and Guidelines

1. Summary of law in general

TheMandatory ShorelineZoning Actrequires
al municipalities to adopt zoning and land use
control ordinances applicable to their "shoreland
area" which are no less restrictive than minimum
guidelinesadopted by the Board of Environmental
Protection. The shoreland area is defined as
"those areas within 250 feet of the normal
high-water line of any great pond [10 acres or
more], river or saltwater body, within 250 feet of
the upland edge of acoastal or freshwater wetland
[10 acresor more, asdefined], or within 75 feet of
the high-waterline of astream."* If amunicipal-
ity fails to adopt a shoreland zoning ordinance
which complieswith the minimum guidelines, the
Board of Environmental Protection may adopt a
suitable ordinance on behalf of the municipality.
Shoreland zoning ordinances are enforced by the

municipality; however, the Statereservestheright
to approve proposed amendments, to comment on
proposed variances, and to bring actions against
municipalities which fail to adopt, administer or
enforce shoreland zoning ordinances.

2. ldentification of portion of thelaw that
relatesto sea-level rise

The Shoreland Zoning Act was designed to
promote public health and safety by protecting
shoreland resources from degradation and by
protecting against unwise development in that
area. Of the multiple purposes, several relate to
hazards similar to accelerated sea-level rise in-
cluding: to protect buildings and lands from
flooding and accelerated erosion; to control
building sites, placement of structures and land
uses; to conserve shore cover; and to anticipate
and respond to the impacts of development in
shoreland areas.

While not specifically crafted in response to
accelerated sea-level rise, the Act does contain
water setback requirements with the potential to
minimize its impacts. The Guidelines'® estab-
lished pursuant to the Act prohibit the construc-
tion of any new principal or accessory structure or
any substantial expansion of an existing structure
within the shoreland zone unless that structure is
set back 100 feet from the normal high-water line
of great ponds and rivers, and 75 feet from the
normal high-water line of other water bodies,
tributary streams or the upland edge of awetland.
However, in a General Development District (or
its equivalent, allowing intensive commercial,
industrial and/or recreational use), the setback
requirement is 25 feet and there is no setback
requirement in a Commercial FisheriesMaritime
Activities District (allowing functionally water-
dependent uses).

Thesesetback requirements are supplemented
by asecond set of provisionswhich requireinclu-
sion of certain land in a resource protection
district (RP). If landiszoned RP, it is essentially
subject to a250 foot setback requirement since an
RP district generaly alows only non-intensive
uses, no principa structures are alowed for
residential, commercial, industrial, governmental
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or institutional uses. Municipalities are required
to include in this RP district:

* All landswithin the shoreland areawhich are
aso rated "moderate” or "high" value
wetlands (freshwater, salt marshes, salt mead-
ows or wetlands associated with great ponds
or rivers) by the Maine Department of Inland
Fisheries and Wildlife;

e The 100 year flood plains along rivers and
adjacent to tidal waters as shown on FEMA
Flood Insurance Rate Maps or Flood Hazard
Boundary Maps,

e Land aong rivers or adjacent to tidal waters
which are subject to severe erosion or mass
movement, such as steep coastal bluffs.

They may also include other natural areas, public
access areas, wildlife habitat areas or similar sites
which should be protected from devel opment.
However, even if they meet one or more of the
above criteria, if they are currently developed or
meet the criteria for the Limited Commercial
(mixed residential and low intensity business and
commercial uses), General Development (inten-
sive commercial, industrial or recreational uses)
or Commercial FisheriesMaritime Activities
Digtrict (functionally water-dependent uses), they
need not be designated as resource protection.

In addition, it should be noted that the law
was amended, effective October 1993, to allow
municipalities to incorporate a specia exception
provision to allow construction of asingle-family
residence in a Resource Protection District if:
there is no other location on the property other
than in the Resource Protection District where a
structure can bebuilt, if it wasalot of record prior
to adoption of the Resource Protection District, if
the improvements will not be on slopes of 20% or
greater, if improvementsarelocated outside of the
velocity zone in areas subject to tides and it
otherwise complieswiththemunicipal flood plain
ordinance, if the structure is 1,500 square feet or
less, and it is set back to the greatest practical
extent and no less than 75 feet.

The Guidelines also establish performance
standards for piers, docks, wharfs, bridges and
other structures and uses extending over or

beyond the normal high-water line of a water
body or within a wetland. These may become
increasingly important as sealevel rises. Among
the requirements are provisions that shore access
shall be on appropriate soils and shall be con-
structed so asto control erosion; that the location
shall not interferewith devel oped or natural beach
areas; that the facility shall be the minimum size
necessary; and that new structures will only be
alowed if they require direct access to the water
as an operationa necessity; and that no existing
structures extending beyond the normal
high-water line may be converted to residential
dwelling units.

Finally, by statute, as part of their shoreland
zoning ordinance, coastal municipalities are
required to address the coastal management
policies, including Policy 4 requiring governments
to discourage growth in coastal areas made haz-
ardous because of sea-level rise, coastal storms,
flooding or landslides. However, addressing this
Policy has not been a high-profile concern on the
part of municipalities or the Department of Envi-
ronmental Protection. Itisgenerally assumed that
if the municipality meets the express minimum
guidelines, no additional provisions are required
to address the coastal management policies.

3. Analysisof extent towhich it addresses
any direct or indirect consequences of
accelerated sea-level rise

The Shoreland Zoning Act addresses acceler-
ated sea-level riseto some extent by attempting to
protect land that is not already developed from
development that would interfere with natural
coastal processes. If municipalities comply with
the directive that coastal lands subject to flooding
and severe erosion should be designated as Re-
source Protection, that designation should help
retain that land in its natural condition so that it
can respond to changes in the shoreline. How-
ever, municipalities are frequently reluctant to
designate land as RP given the limited uses a-
lowed in that district. And the new amendment
may alow new residential development in Re-
source Protection Districts.

Similarly, the building setbacks (100 feet
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from rivers and great ponds, 75 feet from coastal
waters) may be of some help in mitigating possi-
bleimpactsof accelerated sea-level rise. They are
animprovement over no setbacks, but they will be
insufficient in many areas. The performance
standards for structures extending beyond the
high-water line are aso helpful since they are
designed to minimize the intensity of that devel-
opment.

However, thereare several factorsthat restrict
the Act's ability to address direct or indirect
consequences of accelerated sea-level rise. First,
there is an inherent tension in the Act since the
minimum standards are established by the State
but they areto be adopted and enforced by munic-
ipalities. A significant number of municipalities
failed to passthe required amended ordinances by
the July 1, 1992 deadline and face the prospect of
the Board of Environmental Protection adopting
an ordinance on behalf of the municipality. The
portions of the Act most likely to contribute to
mitigating the impacts of sea-level rise--the set-
back standards and the limits on development in
the resource protection district--have been the
subject of intergovernmental controversy; this
does not bode well for local enforcement.

Second, there are many exceptions written
into the Act and Guidelineswhich allow for more
intense development than otherwise allowed.
Certain mandatory minimum provisionscannot be
altered by the municipality; setback requirements
are in this category. However, there are ways
around this limitation through the designation of
a digtrict. For example, a municipality may
designate an area which includes some unde-
veloped land asaGeneral Development District if
thereisan already discernible pattern of intensive
development in the area; this would allow devel-
opment of substantial intensity to continue in the
shoreland zone which will only be required to set
back 25 feet from the water. Similarly, while it
meetsthe admirable obj ectiveof promotingwater-
dependent uses, designating an areaasaCommer-
cial Fishing/MaritimeActivitiesdistrict will allow
intensive maritime commercial and industrial
development without requiring any setback.
Some local shoreland zoning ordinances allow
construction of "marine related structures’ with-

out any setback requirement. While intended to
accommodate water-dependent uses, there have
been reports of this provision being misused to
alow construction of structures which greatly
exceed the functional requirements of a boat
house or trap storage facility, and are suspected of
being used primarily for residential purposes.

Finally, there is flexibility for municipalities
to deviate from the Guidelines as long as the
resulting ordinanceis "equally or more effective"
in achieving the purposes of the Act. This can
take the form of ordinances that are completely
different fromthe recommended districtsand uses
contained in the Guidelines. Municipalities may
deviate from most of the non-setback standards if
special local conditions justify a different set of
standards.

4. Analysisof extent towhich acceler ated
sea-level rise might affect the applica-
tion of the law

This Act assumes a static shoreland position.
There are no provisions for adjusting the manda-
tory minimum setback requirement based on local
historical rates of erosion or projections of accel-
erated rates of sea-level rise. Depending upon the
shoreline configuration and type of coast, the 75
foot setback from coastal waters may be com-
pletely insufficient to protect a structure over its
expected economic life. Municipalities may in-
crease the setback requirements above the mini-
mums to address this problem.

The Act does promote water-dependent uses
by encouraging municipalities to designate Com-
mercial FisheriesMaritime Activities Districts.
However, it makes no provision to address the
dilemmacreated by thefact that these critical uses
may be the first displaced by rising seas. Any
displacement may be compounded by the Guide-
lines which allow municipalities to designate
multiple small Commercial FisheriesMaritime
Activities Districts. This may result in the cre-
ation of districts that do not allow any room for
relocation beyond the existing site.
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E. STE LOCATION OF DEVELOPMENT ACT
(38 MRSA 481-490)

1. Summary of law in general

The Site Location of Development Act pro-
vides for State regulation of "development that
may substantially affect theenvironment," includ-
ing:

e development occupying land or water in
excess of 20 acres;

e subdivision of aparcel of land of 20 or more
acres into 5 or more lots during any 5 year
period (subject to exceptions); or

» congtruction of a defined structure, meaning
buildings, parking lots, roads, paved aress,
wharves or other areas to be stripped or
graded and not to be revegetated that occupy
aground areain excess of 3 acres.

Such development requires a permit from the
Board of Environmental Protection. The stan-
dards for development review include:  financial
capacity, traffic movement, no adverse effect on
the natural environment, soil types and erosion,
ground water, infrastructure and flooding.

2. ldentification of portion of thelaw that
relatesto sea-level rise

The standards for review of permit applica-
tions relating most directly to accelerated
sea-level rise are the standards relating to the
natural environment, soil and erosion, and flood-
ing. The developer must fit the development
"harmoniously into the existing natural environ-
ment" without adverseimpacts on existing usesor
other natural resources. Secondary and cumula-
tive impacts of development on these resources
may be considered, including the impacts on
wildlife and fisheries. Thisstandard includesthe
consideration that there be no unreasonable
ateration of natural drainage ways.

The soil standard provides that the develop-
ment "will be built on soil types which are suit-

able to the nature of the undertaking and will not
cause unreasonabl e erosion of soil or sediment nor
inhibit the natural transfer of soil." Thisstandard
would be considered if structures built in areas
threatened by accelerated sea-level rise would
inhibit the natural transfer of soil.

The standard on infrastructure requires not
only that the devel oper make adequate provision
for facilities for the proposed development, but
al so that the proposed devel opment will "'not have
an unreasonabl e adverse effect on the existing or
proposed" infrastructure in the municipality or
area served by those services. This standard
might be applicable if a proposed development,
whenlong-rangeaccel erated sea-level riseprojec-
tions are considered, might increase local erosion
and negatively impact infrastructure serving other
devel opment.

Development is only permitted if it will "not
unreasonably cause or increasetheflooding of the
alteration areaor adjacent propertiesnor createan
unreasonable flood hazard to any structures."
Until repealed effective October 1993, the Act
also contained aprovision that if the activity ison
or adjacent to asand dune, development will only
be permitted if it "will not unreasonably interfere
with the natural supply or movement of sand
within or to the sand dune system."*’

3. Analysisof extent towhich it addresses
any direct or indirect consequences of
accelerated sea-level rise

For those developments subject to review
under the Site L ocation of Development Act, there
are adequate standards for the Board to use to
prevent development in those areas most vulnera-
ble to accelerated sea-level rise if the Board is
convinced by finding that theimpacts of develop-
ment in this area would be "unreasonable." The
standards on the natural environment, flooding
and soil erosion can be used for this purpose.

However, therearetwo significant limitations.
First, thisAct appliesonly to larger devel opments.
Due to the perceived burden of going through
DEP review, many developments are designed so
that they only need local reviewsand permits. For
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example, it is very common for subdivisions to
consist of just under 20 acres. Very significant
devel opment could occur in areaswithout consid-
eration of these standards by the state-level
reviewersif each development issmall enough to
avoidtriggeringthe Site L ocation of Devel opment
Act review.

The second limitation is that the application
standardsto thethreat of accel erated sea-level rise
is fairly subjective. The regulations are fairly
detailed for certain requirements related to the
standards. For example, they do require erosion
and sedimentation plans and permanent erosion
control measures, and 50- to 330- foot buffersto
protect adjacent waterbodies. Stormwater man-
agement systems must be maintained by develop-
ers and groundwater runoff must be retained on
site so that post- development runoff does not
exceed pre- development runoff. There are,
however, no specific paralle regulations which
flesh out how the standards are to be interpreted
with regard to accelerated sea-level rise. Thusif
the potential impact of accelerated sea-level rise
becomes an issue in a particular proposed
development, the interpretation of what consti-
tutes an unreasonabl e impact on the environment,
erosion, or flooding as aresult of changing shore-
lineswill beleft to theinterpretation of the Board
without any guidance from regulations.

4. Analysisof extent towhich acceler ated
sea-level rise might affect the applica-
tion of the law

The definitions contained within the Act are
sufficiently flexible to adjust to changing shore-
lines so theland areasubject to review will evolve
with accelerated sea-level rise. Thestandardsare
also phrased so that the Board is able to take a
wide range of concerns into consideration in
assessing unreasonable impact. No specific
amendments appear necessary to allow some
consideration of accelerated sea-level rise within
the existing standards for review.

The law could be improved to be more di-
rectly responsive to accelerated sea-level rise. In
attempting to identify development that may
substantially affect the environment, the Act has

aready identified for additional scrutiny some
activities taking place in the shoreland area. For
example, lots of 40 or more acres do not count as
lots unless the proposed subdivision is located
wholly or in part within the shoreland zone.
However, 1993 amendmentsremoved the require-
ment that multi-unit housing devel opment of 10 or
more units not triggering review under any other
standard must receive a permit if it is located in
whole or in part in the shoreland area. As the
nature and magnitude of threats of accelerated
sea- level rise become more concrete, the State
should consider designating more activities in
shoreland areas as subject to this level of state
environmental review. This could be accom-
plished by amending the definition of develop-
ment that may substantially affect the environ-
ment.

There are currently no regulations which
address accelerated sea-level rise and how that
should be factored into the Board's assessment of
compliance with the general standards of review.
TheBoard should consider includingprovisionsin
the regulationswhich are specifically designed to
detail how the erosion, flooding and sand dune
standards should be applied within the context of
anticipatory planning for accelerated sea-level
rise.

F. SUBDIVISION LAW
(30-A MRSA §§ 4401-4406)

1. Summary of law in general

Thislaw establishesthe minimum criteriafor
municipalities to use in reviewing subdivisions
(defined as the division of a parcel of land (or
structure) into 3 or more lots (or dwelling units)
within any five year period that begins on or after
September 23, 1971. Municipalities have sole
subdivision review jurisdiction for subdivisions
that are below DEP Site L ocation of Devel opment
Act thresholds, and concurrent jurisdiction over
subdivisionsthat al so need DEP review under that
Act.

Municipalities may adopt more stringent
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standards for subdivision review. The Depart-
ment of Economic and Community Devel opment
has developed model subsivision regulations to
assist municipalities with implementation of
higher standards.

The substantive review criteria address water
and air pollution, adequacy of water supply,
impact on municipal water supply, erosion, traffic,
sewage disposal, impact on municipa solid
waste disposal, aesthetic, cultural and natural
values, conformity with local ordinances and
plans, financial and technical capacity, impact on
outstanding river segments, ground water, flood
areas, identification of freshwater wetlands, and
storm water management.

2. ldentification of portion of thelaw that
relatesto sea-level rise

Thetwo criteriarelate directly to accelerated
sea-level rise: erosion and flood areas. The Act
directs municipal planning boards not to approve
a proposed subdivision unless it finds that:

» the proposed subdivision will not cause un-
reasonable soil erosion or a reduction in the
land's capacity to hold water so that a danger-
ous or unhealthy condition results;*® and

» if any part of the subdivision isin a "flood
prone area," the proposed subdivision plan
will include a condition requiring that princi-
pal structures in the subdivision will be con-
structed with their lowest floor, including the
basement, at |east onefoot abovethe 100-year
flood elevation.

This determination of the 100-year flood
elevation is to be made based on Federal Emer-
gency Management Agency (FEMA) Food
Boundary and Floodway Maps and Flood Insur-
ance Rate Maps, and other information presented
by the applicant regarding whether the proposed
subdivision isin aflood-prone area.

3. Analysisof extent towhich it addresses
any direct or indirect consequences of
accelerated sea-level rise

While neither of these standards for review

specifically mention historic or accelerated
sea-level rise, they address possible impacts of
changing shorelines. Theerosion standard isvery
general and is most often used to address con-
struction practices, suchaserosion controlsduring
site preparation, construction and clean-up, and to
require revegetation plans which minimize
non-point source pollution. However, if acceler-
ated sea-level rise becomes a clear threat, local
boards could usethis standard to address devel op-
ment that might cause an increase in coastal
erosion due to the effects of global climate
change.

The flood area standard is much less subjec-
tive and tends to be applied in a mechanical
fashion. The developer and reviewers generally
rely onthe FEM A mapsto determine whether any
part of the proposed subdivision is located in a
specia flood hazard area. While the precise
standards may vary by municipality, most munici-
palities have adopted floodplain ordinances so
they can participate in the National Flood Insur-
anceProgram. Themodel floodplain management
ordinance prepared by the Office of Compre-
hensive Planning containsstandardsfor reviewing
subdivisions within the 100 year floodplain. The
1991 model subdivision regulations, prepared by
Southern Maine Regional Planning Commission
with funding from Maine's Office of Comprehen-
sive Planning, essentially restate the model
floodplain management ordinance standards to
augment the subdivision statute, so the review
under the subdivision ordinance and floodplain
management ordinancewould be substantially the
same. The model subdivision regulations require
that:

« al publicutilitiesand facilitiesbelocated and
constructed to minimize or eiminate flood
damage;

e adequate drainage be provided to reduce
exposure to flood hazards; and

e the plan not only include a statement that
structures in the subdivision shall be con-
structed with their lowest floor (including the
basement) at least one foot above the
100-year flood elevation, but also that the
restriction appear in any document transfer-
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ring or expressing an intent to transfer
any interest in real estate or structure.

Many communitieshaveactually required that
the first floor elevation be two feet above the
flood elevation as part of their floodplain manage-
ment ordinance, so they may impose this stricter
requirement through the subdivision regulations
aswell.

The extent to which the subdivision regula-
tions will address direct or indirect consequences
of accelerated sea-level rise dependsin large part
upon the accuracy of the FEMA 100-year
floodplain maps. If they are based on historic
rates of sea-level rise and do not take accel erated
sea-level rise into account, they may underesti-
mate the potential problem and allow the con-
struction of subdivisions that are not adequately
setback from flood hazards.™

4. Analysisof extent towhich acceler ated
sea-level rise might affect the applica-
tion of the law

Accelerated sea-level rise might affect the
application of thelaw by changing the assessment
of what is an "unreasonable" burden or impact
under the subdivision review standards. These
standardsaresufficiently flexibleto allow munici-
pal boardsto focus on an evolving set of concerns
as erosion and flooding problems become more
evident. However, planning boardswill probably
not feel sufficiently securein their knowledge or
legal standing to use these general standards to
deny a project or impose conditions based on the
potential impact of accelerated sealevel rise
unless that threat is very well documented and
almost immediate. Barring this, most planning
boardswill probably not factor long-range proj ec-
tionsof accelerated sea-level riseintotheir review
nor will they have the expertise available to them
to go beyond a mechanical application of the
flood area standards.

G. STATE FLOODPLAIN MANAGEMENT
PROGRAM

1. Summary of program in general

Maine's Department of Economic and _
Community Devel opment is the agency responsi-

blefor coordinating the National Flood Insurance
Program (NFIP) in Maine. Assuch, itisresponsi-
ble for assisting communities in qualifying for
participation in the NFIP, assisting with the
development and implementation of local flood
plain management regulations, and establishing
mi nimum stateflood plain management regulatory
standards consistent with NFIP regulations and
state and federal environmental and water pollu-
tion standards.

The NFIP was created in 1968 under the
National Flood Insurance Act to provide anation-
wide system of federal insurancefor property and
structures located in designated flood hazard
areas. Essentially the federal government makes
relatively low-cogt, guaranteedinsuranceavailable
to homeowners to cover flood damage if the
municipality in which they reside agreesto direct
development away from designated hazardous
areas and enforces afloodplain ordinance consis-
tent with the regulations established under the
Act.?

Maine€s DECD has developed model
floodplain management ordinances for adoption
by municipalities. Thestandardswithinthemodel
ordinances vary, depending upon the level of
detail in the information provided by FEMA.
Detailed flood insurance studies have been con-
ducted for less than half of Maine's communities.
The remaining participating communities have
only "A" zone maps (designating areas of special
flood hazards in which no base flood el evations
aredetermined and an estimated baseflood eleva
tion isoptional).

Themode ordinancesrequireakFlood Hazard
Development Permit for any development within
any special flood hazard area. The applicant must
submitinformationincluding dataon el evationsof
base flood, lowest floor of structure, and level of
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flood-proofing in non-residential structures as
well as a certification by an engineer or architect
that the floodproofing methods meet the detailed
floodproofing criteriaof the ordinance. Theseare

all modeled after the federal requirements.
Inaddition, Maine'smodel ordinancecontains

standards for review of subdivision and develop-
ment proposals requiring the Planning Board to
assure that:

* All such proposals are consistent with the
need to minimize flood damage;

* All public utilities and facilities are located
and constructed to minimize or eliminate
flood damage;

* Adequatedrainageisprovided so asto reduce
exposure to flood hazards;

* All proposas include base flood elevation
and, in ariverine floodplain, floodway data;

* Any proposed development plan will include
a statement that structures on lots shall be
constructed in accordance with the Develop-
ment Standards, and that requirement will be
included in instruments of transfer of any
property interest.”

These are essentialy the same requirements
included in the 1991 Model Subdivision Regula-
tions, discussed above.

2. ldentification of portion of the pro-
gram that relatesto sea-level rise

Since Maine's Floodplain Management Pro-
gram facilitates participation in the National
Flood Insurance Program (NFIP), it very closely
parallels the federal Act. The primary focus of
the national program has been to minimize dam-
age from flooding rather than coastal erosion, but
coastal erosion is gaining increasing recognition
as a hazard which should be addressed by the
NFIP.

The NFIP itself does not consider any pro-
jected relative rise in sea level in its risk assess-
ment. But the program may affect development in
areas which are most vulnerable to the effects of
rising sea level. The Act contains a mandate to
"constrict the development of land which is

exposed to flood damage and minimize damage
caused by flood losses" and to " guide the devel op-
ment of proposed future construction, where
practical, away from locations which are threat-
ened by flood hazards."? However, there is
significant debate about theimpact of the NFIPon
coastal development.?

The FEMA hazard zones as originally drawn
do not account for the hazards from erosion or
sea-level rise. FEMA has commissioned a study
"to determine the impact of relative sealevel rise
on the flood insurance rate maps" and to "project
the economic losses associ ated with estimated sea
level rise" for the nation and by region.** While
some revisions have been proposed to address
coastal erosion, nofinal revisionshave been made
tothe National Flood Insurance Program nor have
the maps been revised to reflect sealevel rise
projections.

3. Analysisof extent towhich it addresses
any direct or indirect consequences of
accelerated sea-level rise

Maine has taken steps to meet the guidelines
of the Act by ensuring that communities incorpo-
rateprovisionsto guideproposed subdivisionsand
development away from locations which are
threatened by flood hazards. However, since
consideration of an accelerated rate of sea-level
riseisnot currently incorporated into the control -
ling Federal program, Maine's Floodplain
Management Program is not designed to address
the consequences of accelerated sealevel rise.
Statutory amendments to the NFIA will be re-
quired before Maine's Floodplain Management
Program can be responsive to those concerns.

4. Analysisof extent towhich acceler ated
sea-level rise might affect the applica-
tion of the law

As noted above, if sealevel rises and coastal
erosion and sea-level rise have not been incorpo-
rated into the NFIP, claims may outstrip the funds
available to pay claims, and financial resources
may be allocated in a very inefficient manner to
repeatedly floodproof and repair high-hazard
properties.  Additionally, critical natural re-
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sources such as wetlands will not be able to
respond to rising sea level by migrating inland if
their movement is blocked or impeded by struc-
tures or "floodproofing" measures.

H. SUBMERGED LANDSACT
(12MRSA 8§ 552, 558-A - 573)

1. Summary of law in general

This Act establishes the framework for man-
aging State-owned submerged and intertidal lands.
It recites that the State owns submerged lands
(meaningthoselandsbeneath coastal waters, from
the mean low water mark (or a maximum of 1,650
feet seaward of the mean high water mark, which-
ever is further landward) seaward to the
three-mile boundary; land below the mean low
water mark of tidal rivers upstream to the farthest
natural reaches of the tides; all land below the
natural low water mark of great ponds; and the
river bed of international boundary rivers out to
the international boundary) intrust for the benefit
of the public. The Act relinquishes title to, and
public trust rights in, submerged and intertidal
lands filled before October 5, 1975. It establishes
a program for the leasing of the remaining
State-owned submerged and intertidal lands. The
public has a genera right to make use of sub-
merged lands for navigation, fishing and other
public trust uses, but must obtain alease or ease-
ment for permanent structures (occupyingfor 7 or
more months) or similar exclusive uses.

2. ldentification of portion of thelaw that
relatesto sea-level rise

The portion of the law most relevant to accel-
erated sea-level riseisthat the boundary for State
ownership of submerged land is defined in rela-
tion to the mean low-water mark or 1,650 feet
seaward of the mean high-water mark, whichever
is further landward. This boundary will shift as
the low- or high-water mark is altered as a result
of sea-level rise. The statute does not create these
state ownership rights, but rather recitestherights
already established by federal statute and case

law.

The leasing program does not give particular
legal preference to the upland owner for use of
submerged lands. However, the Submerged
Lands Rules do create a system of littoral zones
and setbacks (applicable to projects within 1,000
or less feet of the shoreling) which allows the
Bureau of Public Landsto opt to require aletter of
no objection from a shoreland owner into whose
littoral zone the proposed project extends and
establishes sethack lines for structures, subject to
exemptions.®

The Rules clarify that in coastal areas, the
mean low water line (the beginning of state own-
ership except on mud flats) may be established
through a survey conducted by a qualified land
surveyor and referenced to a National Geodetic
Vertical Datum as established by the National
Oceanic and Atmaospheric Administration.

The standards for review to be used by the
Bureau in deciding whether to issue a lease or
easement include an assessment of whether the
usewill unreasonably interfere with public access
ways, navigation, fishing, marine uses, public
safety. They also provide that the use should not
conflict with "those aspectsof the Coastal Policies
or the Coastal Policy guidelines [citations omit-
ted] which relate to the criteria considered by the
Bureau as outlined in these rules."? It is unclear
whether Coastal Policy 4 would be taken into
account in submerged lands leasing decisions.

3. Analysisof extent towhich it addresses
any direct or indirect consequences of
accelerated sea-level rise

The Act does not in itself address any direct
orindirect consequences of accelerated sea-level
risesinceit primarily addresses submerged lands.
It does establish the regulatory scheme for lands
that convert from upland or intertidal lands to
submerged lands as a result of accelerated
Sea-level rise.

4. Analysisof extent towhich acceler ated
sea-level rise might affect the applica-
tion of the law
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The definition of submerged lands is tied to
the mean low water line, which will shift with
accelerated sea-level rise. The affect of acceler-
ated sea-level rise will be to include more land
within the scope of the submerged lands scheme
as state-owned lands.

|. COASTAL BARRIER RESOURCES SYSTEM
(38 MRSA 8§ 1901-1905)

1. Summary of law in general

The statute, amirror of itsfederal counterpart
(U.S. Coastal Barrier Resources Act of 1982),%’
prohibits the expenditure of state funds or state
financial assistance for development activities
within the coastal barrier resource system. Pro-
scribed development activities include construc-
tion or purchase of structures, construction of
roads, airports, boat-landing facilities, bridges or
causeways, and erosion prevention projects. The
only exceptions to the prohibition on expenditure
of state funds are for:

* maintenance, replacement or repair of state
roads, structures or facilities;

»  protection or enhancement of fishandwildlife
resources and habitats,

* recreational uses not involving an irretriev-
able commitment of natural resources;

e scientific research;

* nonstructural shoreline stabilization projects
designed to mimic, enhance or restore natural
stabilization systems; or

* emergency actions essential to save lives,
protect property, public health and safety
approved by the Governor.

The coastal barriers identified by the federal
Coastal Barrier Resources System are also identi-
fied by Maine statute as being part of the Maine
Coastal Barrier System. Maps are available
through the Maine Geological Survey office and

at the registry of deeds for each county.

2. ldentification of portion of thelaw that
relatesto sea-level rise

Thisand the parallel federal law are designed
to protect and conserve coastal barriers and the
adjacent wetlands, marshes, estuaries, inlets and
nearshorewatersby discouraging devel opment on
and adjacent to those barriers. Among thereasons
given for their preservation are to retain their
natural storm protection function and to prevent
development that would be vulnerable to hurri-
canes, storms and shoreline recession.

3. Analysisof extent towhich it addresses
any direct or indirect consequences of
accelerated sea-level rise

This law provides limited protection for the
included undeveloped areas in that it prohibits
expenditure of state fundsin support of develop-
ment. It does not restrict private investment. It
applies only to a small fraction of Maine's coast-
line; only 32 coastal barriers(e.g., coves, beaches,
islands, points) are included.

4. Analysisof extent towhich acceler ated
sea-level rise might affect the applica-
tion of the law

Since the law prohibits erosion stabilization
proj ectsexcept for nonstructural shoreline stabili-
zation projects that are designed to mimic, en-
hance, or restore natural stabilization systems, the
areas designated as coastal barriers may decrease
in size. In light of the threat of accelerated
sea-level rise, itisappropriateto evaluate whether
there are other areas which meet the criteria and
should be included in the system.
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Appendix B

SELECTED STATE/REGIONAL PoLIcyY
RESPONSESTO ACCELERATED SEA-LEVEL
RIsE AND COASTAL EROSION

A. APPROACHESTO ANTICIPATED
ACCELERATED SEA-LEVEL RISE ASA
RESULT OF GLOBAL CLIMATE CHANGE

While some states have started to address the
issue of planning for accelerated sea-level rise as
aresult of global climate change, even the most
advanced states are only in the very preliminary
stages of developing a unified response strategy.
Many are still in the problem recognition stage,
wherethey are beginning to understand the poten-
tial scope of the problem, but have yet to translate
that recognition into any specific studies, statutes
or programs. The following section summarizes
activities in selected non-Maine jurisdictions.

1. Washington State

The State of Washington became very active
in planning for accel erated sea-level rise through
its Sea Level Rise Response Program, begun in
1988. Through that program, it evaluated the
scientific literature on vertical land movement in
the western Washington area, mapped broad
patterns of vertical land movement, supported
additional research on subsidencein Puget Sound,
and began to study "near term, internal policy
aternatives."*

Thefollowing policy issueswereidentifiedin
Washington:  siting standards and protection
alternatives for coastal facilities; management of
old coastal solid and hazardous waste disposal
sites, shore protection alternatives; wetlands and
shallow water habitat protection alternatives, and

seawater intrusion responses.”
Washington's studies emphasize the theme

that in the face of likely but uncertain levels of
accelerated sea-levd rise, the "first steps' toward
regulation addressing this problem "can and
should be done for other fiscally prudent
reasons."® For example, if Washington accepts
the theory that global warming will cause greater
frequency of severe storms, a prudent response
may be to require stricter design standards. The
State's design standards already reflect safety
measures based on "hydraulic design storms," or
standards based on the projected frequency and
severity of storm events (e.g., requiring that
buildings be constructed in such away or location
to avoid damage from a 25-, 50- or 100-year
storm). Usingthe"other fiscally prudent reasons”
test, one response option would be to increase
those design standards to require design to avoid
damage from a less frequent, more severe storm
event. Washington's studies suggest this type of
regulation may bemorepolitically acceptablethan
others based solely on anticipated sea-level rise,
especialy if regulations based on sea-level rise
are perceived to interfere with the use of private
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property. However, the State has not yet acted to
incorporate the more rigorous design standards.

The State of Washington has expressed
interest in conducting aformal cost-benefit analy-
sis of specific response options if it can obtain
sufficient funding. Such an anaysis might be
used to evaluate the different problems posed by
inundation of private property in areas of high-
and low-intensity devel opment.

Douglas Canning, Sea Level Rise Project
Manager of the Shorelands and Coastal Zone
Management Program at the Washington State
Department of Ecology, believes that such an
analysis would show that highly-developed,
low-lying waterfront areas, such as those in
Seattle, Tacoma, and Olympia, would need to be
structurally protected at some public cost because
relocation would be far more costly than protec-
tion. On the other hand, he expects that private
land of lower density development, such as agri-
cultural, rural residential, and timber lands, may
well cost more to protect than they are presently
worth, and therefore it is unlikely that public
monies should be spent to protect them.

The State of Washington's Sea Level Rise
Response Program has evolved into the Coasta
Erosion Management Program. The focus is on
protecting natural coastal systemssothey areable
to respond to shoreline changes regardless of the
driving force behind the change. Components of
this program include working with local govern-
ments to prepare a programmatic environmental
impact statement on the impacts of shoreline
armoring, and developing additional information
and policieson shorelineerosion control. The Sea
Level Rise Response Program also facilitated use
of coastal zone management funds for a sea-level
rise impact study conducted by the City of Olym-
pia.

2. California

Various agencies in California have also
begun to focus on global climate change in gen-
eral, and sea-level rise in particular. The April
1989 Assembly Natural Resources Committee
"blueprint" for State response* identifies damag-

ing shoreline erosion, decline in delta water
quality, damage to structures and loss of recre-
ational beaches, increased need for shoreline pro-
tective devices, and expensive modifications to
port facilities as possi ble negative impacts of sea-
level rise. It recommends legislation to require
agencies to begin to consider global warming
impacts, but does contain specific policy
recommendations.

In the San Francisco Bay Area, planning for
specific areasat risk fromflooding isencouraged,
and varying strategies are emphasi zed, depending
onthetype of coastd feature and the threat of risk
from sea-level rise. In its report, the San Fran-
cisco Bay Conservation and Development Com-
mission (BCDC)® recommends that planners for
the area take global climate change and acceler-
ated rates of sealevel rise into account. The
report also notes that, due to local sedimentation
patterns, land movement and other factors, inun-
dation will occur at variable ratesin the Bay area,
and this needs to be accounted for through plan-
ning. Not surprisingly, the report finds that
marshes and other tidal wetlands are at the great-
est risk from flooding and notesthat the economic
costs of protecting them may be prohibitive.

BCDC recommendations are based on exten-
siveresearch and mapping of variousareasaround
San Francisco Bay. BCDC has also conducted
detailed studiesto assess expected i mpacts associ-
ated with tidal flooding of urban devel opment, the
creation of an inland sea in the Delta, increased
salinity levelsin Suisun Bay and the Delta, flood-
ing and impeded drainage in low-lying shoreline
areas, and the loss of tidal marshes and managed
wetlands. These studies have resulted in the
development of an engineering design review
process to be used by designers and reviewing
authorities to assure safety from hazards of tidal
flooding.®

The six adopted policies’ regarding sea-level
rise are limited to the Bay Conservation and
Development Commission's jurisdiction, which
covers activities in San Francisco Bay and land-
ward to 100 feet from the shoreline. The policies
aremandatory design standardsrather than merely
advisory criteria directing that sea-level rise be

Appendix B

B-2

SHected Sate/Regional Policy Responses



Originally published September 1995 by the U.S. EPA Office of Policy, Planning, and Evaluation

considered. Whilesomeflexibility isallowed, the
Commission has set arange of rateswithin which
engineers may work with twicethe historic rate of
sea-level riseestablished asthe minimumstandard
assumed rate. This standard was based on data
which show adoubling of therate of sea-level rise
inthe Bay over thelast 20 years. Engineersfor all
proposed projects are required to defend the
specific rate of sea-level rise chosen for aparticu-
lar project proposal before the Commission.

The California Coastal Commission staff has
also undertaken detailed research on projected
impacts on coastal wetlands, beach erosion, cliff
retreat, and harbors and structures.? Thisresearch
may eventually lead to the development of spe-
cific policy responses, but no specific implemen-
tation action has been taken sincethe 1989 study.®

3. Oregon

Oregon has begun to review possibleimpacts
from global warming through the development of
a preliminary report illustrating the range of
changes that might result from global warming.*
The report characterizes itself as speculative
rather than predictive, but identifies sea-level rise
concerns about shoreline retreat, flooding of
coastal areas, and salt water intrusion. Following
anopportunity for public comment and debate, the
Oregon Department of Energy plansto develop a
second report which will include recommenda-
tions for actions by State agencies.

In addition to the Department of Energy's
report, James Good of Oregon State University
has also conducted a recent study of the Siletz
area cell on the Oregon coast to analyze the
effectiveness of Oregon's laws and regulations
regarding shoreline protection and beach access.™

Good found that State land use planning
goals, regulations, and legislation have failed to
adequately control the building of hard shoreline
protectivestructures, with theresult that consider-
able amounts of sediment are "locked up" behind
such structures, and arethus unable to migrate and
nourish eroding beaches.

According to this study:

despitethefact that Oregon hasone of the
most far-sighted set of state land use
policiesin the United States ... including
three land use goals that focus on natural
hazards, the hazard management strate-
gies actually employed by landowners
depend moreon structural mitigationthan
on hazard avoidance. Along the Siletz
cell, the result has been the proliferation
of SPSs [shoreline protective struc-
tures].*?

The study also found that setback requirementsin
the research area have proven inadequate to
prevent the construction of SPSs, and that alarge
number of lots too shallow to provide for erosion
protection continue to result from subdivision.

Good asserts that the building of hard erosion
control structures in the coastal zone is actually
encouraged and "institutionalized" by the failure
of local planning decisions to give adequate
weight to State goals and regulations directing
that non-structural solutions are to be "pre-
ferred".** He predictsthat more SPSswill further
exacerbate the rate of coastal erosion, which will
create even more demand for permits for these
structures.

To minimize coastal erosion, coastal hazards,
and the use of hard erosion control structures, the
study recommendsconcentrating on hazard avoid-
ance as the "fundamental principle" for guiding
development.** Where the use of these hard
structures is unavoidable, Good suggests that
compensation for "unavoidable adverse im-
pacts—individual and cumulative—should be
required,"*® similar to the system Oregon usesto
compensate for adverse impacts to wetland re-
Sources.

Coast-wide construction sethacksand compre-
hensive areamanagement planning for thevarious
"cells" of the Oregon coast are also suggested as
useful strategiesin planning for sea-level rise. In
addition, Good recommends increasing State
oversight of local land use decision making in
flood and erosion hazard areas to help insulate
local decision-makers from some of the pro-
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development political pressures they now feel.

More recently, in October 1993, the Oregon
Coastal Natural Hazards Policy Working Group
published an "lssues and Options" report which
incorporates both the types of suggestions out-
lined above and public reaction.’® Participants
discussed many coastal management issues. Sea
level rise was not a separate issue, but rather was
addressed through related issues such as coastal
erosion and flooding. Policy options and sugges-
tionsconsideredinthereportincluded: instituting
a mandatory preference for soft erosion control
strategiesover hard structural solutions; prohibit-
ing hard shoreline protective structures outright;
eliminating public subsidies for development of
hazardousareas; classifying sitesby susceptibility
to natural hazards; using public funds to buy lots
made unbuildable by setback requirements; insti-
tuting more restrictive setbacks; instituting tax
credits for the donation of coastal hazard proper-
ties to state or local governments; imposing
stricter limitations on variances, prohibiting
development in high hazard areas; imposing more
restrictive lot coverage requirements; and requir-
ing hazard disclosure to potential buyers. The
report also discusses seismic issues unigue to the
west coast.

4. New Hampshire

New Hampshire's Office of State Planning
commissioned a1987 technical report that recom-
mends a three-step process to approach the issue
of how sealevel rise should be factored into
coastal zone planning.’” The three steps are to
delineate impact areas, inventory potentially
affected populations, assets and resources, and
develop regulatory and legislative responses.

Based on the recommendations of this report,
in 1991 the Rockingham Planning Commission
published a "Preliminary Study of Coastal Sub-
mergence and SeaL evel Risein Selected Areas of
New Hampshire." It describesthe phenomenon of
relative sealevel rise, examines the various
projections for accelerated sea-level rise, and
identifies potentially threatened areas by applying
sea-level rise predictions to local area maps,
taking account of local topography, water bodies,

and patterns of development.

The report contains general suggestions for
managing coastal areas in anticipation of likely
but uncertain increasing rates of sea-level rise.
Thereport stresses theimportance of anticipating
the phenomenon well in advance in order to
minimize both costs and environmental damage:

Some of the most cost-effective solutions
to property losses that could arise take
several decades to implement. Future
dislocations of development can be
greatly lessened by directing devel opment
away from areas that lie within the range
of likely sealevel rise.’®

Thereport findsthe risk to developed areasto
be "relatively minor" in the study areas given a
proj ected sea-level increase of 5 feet, discounting
the effects of storm flooding. It finds that the
structures at risk under this scenario do not ac-
count for much more than those already at risk
from current storm generated flooding: "For the
most part, structureswithinthe submergenceareas
are already at risk from storm driven flooding."*

Thereport isless optimistic about the fate of
coastal wetlands, and cites EPA estimates of
wetlands | osses of 26% to 82% under aone meter
rise in sealevel. The report cites two basic
problemsfor wetlandsmigration: 1) that sea-level
will risetoo rapidly for wetlands to keep pacein
their upland migrations and 2) that development
adjacent to wetlands will effectively prevent that
migrationif landownerserect hard structuressuch
as bulkheads to protect their properties. Noting
that there is little that coastal planners can do
about the first problem, but that the second prob-
lem can be mitigated by coastal land use regula-
tion, the Rockingham County report suggests a
few strategiesin this regard:

Such approaches might include: acting
now to limit future development in areas
where wetlands are likely to migrate to;
allowing development in sensitive areas
only on the condition that no attempt will
be madeto protect the property (viabulk-
heads, seawalls, etc.) from advancing
wetland, and maodifying the federal flood

Appendix B

B-4

SHected Sate/Regional Policy Responses



Originally published September 1995 by the U.S. EPA Office of Policy, Planning, and Evaluation

insurance programto greatly discour-
age or disallow reconstruction of
structures damaged as a consequence
of sealevel rise.®

The report stresses federa, state, and local
cooperation "to devise fair and equitable ways to
abandon development that is in the path of wet-
land migration,"? but it does not suggest any
concrete or particular strategies which New
Hampshire should follow. However, it does stress
that preventive planning is both more effectivein
minimizing losses of natural resources such as
wetlands and is also cheaper than after-the-fact
regulation.

5. Massachusetts: The Cape Cod Com-
mission

Barnstable County's Regional Policy Plan®
identifies the peninsula of Cape Cod, Massachu-
setts, asan areawhichisparticularly vulnerableto
the effects of erosion from storms and wave
processes, aswell as to potential problems posed
by anticipated sea-level rise. By April 1990, the
town of Barnstable had held two conferences on
the potential effects of sea-level rise on the com-
munity as part of an effort to determine what steps
community leaders could take to alleviate these
effects®  Since that report, the County of
Barnstable has incorporated specific measures to
control the detrimental effects of sea-level riseon
Cape Cod into its Regional Policy Plan.

The plan addresses accelerated sea-level rise
in its section on coastal resources®* The plan
notes that the present rate of erosion on the Cape
resultsin theloss of "24 acres of upland per year,
or 1080 acres by 2025." The plan compares this
present rate of annual erosion with EPA's mid-
range predictions, and al so uses astudy by Woods
Hole Oceanographic Institution geologists which
projects aloss of 3900 acres, based on a 1.57 foot
riseinrelative sea-level. The plan also notesthat,
at the time it was written, existing laws and regu-
lations did not specifically address projected
increasesin the rate of relative sea-level rise.

The Cape Cod Regional Management Plan
enumerates certain policies to deal with acceler-

ated sea-level rise, in addition to other measures
designed to control erosion or to alow for the
migration of coastal features at the historic rate of
sea-level rise. Onegoal is"[t]olimit devel opment
in high hazard areasin order to minimize the loss
of life and structures and the environmental
damage resulting from storms, natural disasters
and sea level rise."® To achieve this goal, the
section enumerates minimum performance stan-
dards, one of which reads:

In order to accommodate possible sea
level rise and increased storm intensity,
ensure human health and safety, and
protect the integrity of coastal landforms
and natural resources, al new buildings,
including replacements, within FEMA A
and V flood zones shall be designed one
vertical foot above existing FEMA base
flood elevation and state building code
construction standards.®

To address the problem of eroding bank and
dune systems, another standard specifies that:

[i]n areas where banks or dunes are erod-
ing, the setback for all new buildings and
septic systems to the top of the coasta
bank or dune crest shall be at least 30
times the average annual erosion rate of
thebank or dune. Thisrate shall be deter-
mined by averaging the erosion over the
previous 30-year period at aminimum."?’

Other standards under this goal sectionin-
clude a prohibition on devel opment or redevel op-
ment within FEMA V flood zones, although
allowing an exemption for certain water-depend-
ent uses where "no feasible alternative" exists.®
A similar prohibitionincludessimilar exceptions,
on development and redevelopment on barrier
beaches and coastal dunes”® There are also
prohibitions on the building or expansion of
public infrastructure in flood hazard zones.*
Another performance standard prohibits the
reconstruction of buildings which have been
damaged at greater than 50 percent of their tax
assessment valuation in flood hazard zones, on
coastal banks, dunes, or barrier beaches unless
they comply with specified standards for new
development.®
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6. New York: Longlsland

InNew York State, ahazard management plan
has been proposed for the South Shore of Long
Island to deal with accelerated sea-level rise and
its attendant problems of increased erosion, more
frequent coastal stormsand resulting dislocation.*
The South Shore Hazard M anagement Plan works
within the framework of the New York State
Coastal Erosion Hazard Areas Act.®

Long Island is especialy vulnerable to the
effects of sea-level risein that it is characterized
by extensive barrier beaches fronting on the
Atlantic Ocean. At the same time, areas of its
coastline are highly developed. The area also
provides recreation benefitsto the many residents
of the metropolitan New York area. The Long
Island Regional Planning Board has developed a
proposed management plan for the island's south
shore addressing these problems and prioritizing
goalsfor the management of various sub-areason
Long Island's south shore.

The Long Island plan stresses the importance
of planning and advanced identification of critical
natural resources and undevel oped areas through
extensivemapping. Responsesto erosion and sea-
level rise are to be tailored to specific areas.
According to the plan, relatively undeveloped
hazard areas are to be protected from further
development; isolated structures are not to be
rebuilt after destruction; building of new struc-
tures in hazard areas is discouraged; in built-up
areas, some additional protective structures might
be allowed if there is no significant amount of
pristine shoreline.

The plan encourages "soft" management
strategies, such as using sand from south shore
inlet maintenance dredging to nourish downdrift
beaches.®* It discourages rebuilding in V Zone
Hazard areas (determined by flood insurance rate
maps) for private structures damaged over 50%.
Sea-level riseis specifically mentioned, although
no specific rate assumptions or timetables for
retreat are given. The plan recommends that:

astrategicretreat fromvulnerablecoastal
areas is the rational approach to follow.

Whileit is not recommended that whole-
sadle abandonment of existing public
facilitiesand privatedevel opment located
in coastal areas should occur in advance
of actual sealevel rise acceleration, struc-
tures should be removed from vulnerable
locationsover thelong-termwhen subj ect
to substantial damage from erosion and
flooding impacts.®

In general, the plan designates thirteen seg-
ments of Long Island's south shoreto betreated as
distinct regional management units. It describes
specific, detailed recommendations for shoreline
management for each coastal segment. These
recommendationsaretailored for each segment by
taking into consideration natural and
anthropogenic coastal features and population
densitiesin setting priorities for each section.

Theplanisconsistent with other jurisdictions
in placing emphasis on the public value of the
coastline, both as public recreation and as flood
and storm protection. It specifically recognizes
that private coastal landowners, particularly those
in high risk areas, may impinge on the rights of
other members of the public through their activi-
tiesin such high risk zones.

The executive summary of the plan asserts,
"[p]roperty owners should not adversely impact
coastal processes to the detriment of adjacent
shoreline areas."* In the coastal high risk zone,
or the Federal Flood Insurance V zone, the plan
notesthat the public should not be expected to pay
for damage to private property: "Private interests
... should bear the burden of the loss of such
structures and/or property due to erosion and
flooding. Within this Coastal High Risk Zone,
thereisminimal publicinterest in making govern-
ment expenditures for maintaining private devel-
opment."¥ The plan also recommends that
changes be made to the National Flood Insurance
Program, specificaly that "the elimination of
federal flood insurance coverage for structures
located on barrier islands and spits must be con-
sidered."*

The plan states a preference for retreat from
high hazard areas, where feasible. It also recog-
nizesthat most often severe damage will occur as
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the result of storm events, and that often there are
not adequate planning mechanisms in place to
deal with the problems communities face in the
wake of a severe coastal storm. It therefore
recommends "that post-storm community re-
devel opment plans be prepared in advance to deal
with those instances where a severe storm event
destroys a large portion of a community and
government can neither prevent re-development
through regulation nor acquire properties because
of alack of financia resources."*

OnLonglsland, plannersrealizethat prepara-
tion for the aftermath of coastal storms is an
integral component of planning in areas at great
risk from erasion. In very high risk areas where
the preferred policy on Long Island is one of
"strategic retreat," it is noted that the alternative
may be chaotic and involuntary retreat at any rate:

The policy of strategic retreat from vul-
nerable coastal areasin light of potential
acceleration in the rate of sea level rise
and subsequent flooding of low lying
coastal areas is the rational approach to
follow.... The aternative of gradual
retreat isinvoluntary retreat as aresult of
disaster situations.®

Communities are to ensure that post-storm
development does not exceed planned density
levels, and to that end, it prohibits public expendi-
tures for infrastructure which would have the
effect of encouraging denser development on
coastal barriers. In keeping with the view that the
coastal barrier islands represent a significant
recreational resource, communities are encour-
agedto consider expendituresoninfrastructurefor
water-dependent uses facilitating public access,
such as beaches, parks and fishing piers.* In
addition, in certain high-risk coastal areas owned
by the state where residents currently hold long-
term leases, the plan proposes agradual abandon-
ment policy under which those leases are to be
phased out.

The Long Idand plan aso recommends
government purchase of certain undeveloped
coastal lands for purposes of recreation and open
space.”> Again, thisisin keeping with the policy
that such areasprovide needed recreation areasfor

the public at large, and that these areas are being
threatened by both sea-level rise and increased
coastal development.

Other priorities involve the protection of
coastal wetlands and coastal bluffs, which the
plan notes are threatened by accelerated rates of
sea-level rise. The plan stresses the need for
public awareness of the possible negative effects
of bulkheads and other hard erosion control
devices on wetlands, and emphasizes planning to
provide for adequate buffer zones.”®

With respect to coastal bluffs, the plan em-
phasizesthat permit decisionsregarding armoring
structures should include consideration of the
local sediment budget and the structure's possible
negative effects on down-drift beach areas.
Mitigation schemes are contemplated, such as
conditioning permits for construction of erosion
control devices on arequirement to replace sand
on certain down-drift beaches deprived of sedi-
ment by the artificial structure. The plan aso
differentiates bluffs from dunes, and points out
that attempts to stabilize them may have negative
impacts on local sediment budgets: "unlike the
dunes, bluffs are a relic feature and cannot be
expected to recover after an erosional event; the
erosion of bluffs may have a more important role
in the sediment budget ... than the role of dune
erosion."*

In general, the Long Island plan is a compre-
hensive and flexible document, which, while it
advocates a gradual retreat from the shorelinein
erosion hazard areas, modifies its recommenda-
tions according to pre-existing coastal land uses
and densities. It achievesthisthrough treating the
various coastal regions of Long Island separately,
from the highly devel oped sectionsto the west, to
the relatively pristine areas to the east.

B. SELECTED COASTAL EROSION RESPONSE
STRATEGIES

Many states have adopted specific policiesto
minimize loss due to coastal erosion caused by
coastal storms and the continuation of historic
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submergence. These policies have been devel-
oped in responseto historical rates of change over
the last century, and rarely incorporate any as-
sumptions anticipating an increase in the rate of
sea-level riseduring the next century asaresult of
global climate change.

Since these laws are designed to mitigate
erosion losses if historic rates continue into the
future, as currently written, they may prove
inadequate if future sealevel rise significantly
exceeds historic rates of change. However,
selected statutes are surveyed herefor the purpose
of identifying innovative land use management
techniques that may be amenable to modification
for applicationin strategiesdesignedtorespondto
accelerated rates of sea-level rise.*

State erosion response legislation has been
characterized asfalling into three general groups:
erosion management laws (e.g., New York, Penn-
sylvania, South Carolina), coastal zone manage-
ment laws with an erosion element (e.g., Florida,
Rhode Island, North Carolina, Michigan), and
related resource management laws (e.g., New
Jersey, Massachusetts and Texas).*® This sum-
mary focuses on laws in the first two categories.

1. Rhodelsdand

The State of Rhodelsland's Coastal Resources
Management Program identifies sea-level rise as
aconcern, but it does not specifically mention an
accelerated rate of sea-level rise as a result of
globa climate change. Nevertheless, the plan
doesaddressthe problems caused by sea-level rise
at historic rates through policies specifically
tailored to protect various types of coastal envi-
ronments, and varying densities of development
on those features.

The Program is based on a system which
classifies all waters of the state into six quality
categories, based primarily on the characteristics
of the adjacent shoreline. Those categories in-
clude type 1, conservation areas, type 2, low
intensity use; type 3, high intensity boating; type
4, multipurpose waters (i.e. those that support or
could support both commercial and recreational
activities, as well as providing good fish and

wildlife habitat); type 5, commercial and recre-
ational harbors; and type 6, industrial waterfronts
and commercia navigation channels.

Recommended responsesto shorelineerosion
and possible sea-level rise in Rhode Island vary
according to thetype of shorelinefeatureinvolved
as well as type of waters to which they are adja-
cent. However, standard setbacks of a minimum
of 50 feet "from theinland boundary of the coastal
feature" are required, "except in areas designated
by the Council as Critical Erosion Areas'*’ In
critical erosion areas, sethacks of 30 and 60 times
the average annual erosion rate are required, the
more stringent standard being reserved for higher
density development.*®

The section entitled "Shoreline Features"
specifically mentions sealevel rise, abeit at
historic rates:

All shoreline systems are dynamic, and
change their shape and character in re-
sponseto storms, currents, human modifi-
cations, and the gradual rise in sea
level.... The present rate of sea-level rise
is about one foot each century. A foot of
vertical rise, however, accounts for an
inland retreat of some 30 feet along low-
profile shores."*

The plan asserts that most erosion to the
Rhode Island Coast occurs not as a result of
gradual sea-level rise, but rather from discreet
storm events.

As has been noted, the plan provides for
general coastal setbacks aswell as more stringent
onesfor "Critical Erosion Areas." These critical
erosion areas are mapped under 4 categories, (A-
D), withannual estimated erosionratesfrom2-2.5
feet for category A, to 5-6 feet for category D.
Corresponding required setbacks range from 75
and 150 feet, (for four or fewer dwelling units,
and for more than four dwelling units, respec-
tively) in category (A), to 180 and 360 feet,
respectively, in category (D).

Categories of Critical Erosion Areas are
determined by the Rhode Island Coasta Re-
sources Management Council independent from
decisions regarding adjacent water quality. They
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are shown on detailed coastal planning maps
included in the Rhode Island Coastal Resources
Management Program document, and appear to
cover only theareas of the coast most exposed and

prone to erosion. _ )
There isavariance mechanism for applicants

who cannot meet such standards, but the granting
of a variance "does not remove the applicant's
responsibility to comply with all other Program
requirements."*® Applicants must also show that
proposed alterations are "the minimum necessary
to remove an undue hardship"*! and will not cause
"significant adverse environmental impactsor use
conflicts,">? among other requirements. Another
section contemplates Special Exceptions for
projects which do not comply with the program's
goals for projects serving "a compelling public
purpose” which arewater-dependent, or for which
no alternative sites exist.>

The Plan aso provides for post-hurricane
emergency procedures. Theseproceduresprovide
for atemporary moratorium on reconstruction of
structures "to remain in effect for a maximum of
30 days from the disaster declaration." The
moratorium should provide local officialstimeto
assess damage, to consult with state officials, to
act on possible ameliorative response actions in
high damage areas such as the purchase of open
space, and to "make a policy decision about re-
permitting according to best available options for
hurricane mitigation.">*

The plan also emphasizes protection of
coastal features, including coastal beaches and
dunes, barrier beaches, coastal wetlands, coastal
cliffs, bluffs and banks, rocky shores, and man-
made shores.* It notesthat "beachesare dynamic,
flexible features," and that hard erosion control
structuresmay interferewith the natural processes
of dynamic coastal features.®

The plan states that this dynamism s particu-
larly truefor barrier beaches, whichit describesas
being "particularly ill-suited to human occupa-
tion."> It categorizes beaches as undevel oped,
moderately developed, and developed, and its
restrictions on development vary according to the
level of development, from no new construction
on undeveloped barrier beaches to requiring

construction lines on three specific barrier
beaches classified as developed.®

Regarding coastal wetlands, the Rhode Island
plan notes that, "[b]ulkheading and filling along
the inland perimeter of a marsh prevents inland
migration of wetland vegetation as sea level
rises." The plan therefore forbids use of "struc-
tural shoreline protection" except when "the
primary purposeisto enhancethe site asaconser-
vation areaand/or anatura buffer against storms"
in Type 1 waters, and allows such structures only
pending permit approval in Type 2 waters.*

The discussion regarding coastal bluffs and
cliffsnotesthat their erosion may actually provide
needed sediments to down-drift beaches, and
therefore instructs the Council to "encourage the
use of non-structural methods to correct erosion
problemsassociated with coastal cliffs, banks, and
bluffs adjacent to Type 1 and Type 2 waters."®°
Although hard erosion control strategies areto be
discouraged in these areas, they may be permitted
under certain exceptional circumstances. How-
ever, the Council isinstructed to:

weigh the impact of the proposed struc-
ture on the supply of sedimentsto nearby
beaches. Where the Council finds that a
substantial reduction or elimination of
sediment islikely to result, and that natu-
ral erosiona processes affecting the
nearby beach will thereby be accelerated,
it shall deny its Assent [for the permit]."®*

The plan also deals with rocky shores and
with man-made shorelines,®® but it points out that
"[t]he presence of isolated seawalls, bulkheads,
and similar structures does not constitute a man-
made shoreline, as the term is used in this Pro-
gram."®

In Rhode Island, the Coastal Resources Man-
agement Council "may order restoration or re-
moval [of isolated structures] where it finds that
the structure poses a hazard to navigation, inter-
fereswith the public'sright of accessto and along
the shore, causes flooding or wave damage to
abutting properties, or degrades the scenic quali-
ties of the area."*
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2. South Carolina

South Carolinas Coasta Tidelands and
Wetlands Law® implements an aggressive and
detailed beach preservation policy. The legida-
tive findings section®® of this statute notes that
previously existing state legidation (prior to
1988) "did not provide adequatejurisdictiontothe
South Carolina Coastal Council to enable it to
effectively protect theintegrity of the beach/dune
system."® It cites the importance of the
beach/dune ecosystem to the State as a protective
storm barrier, as abasis for tourism, as habitat for
wildlife, and as providing recreational opportuni-
ties for South Carolinians.®® In addition, this
section notes that the system is threatened by
development too close to the shore and specifi-
cally points to hard erosion control devices as
exacerbating the problem of shoreline erosion:

These armoring devices have given a
fal se sense of security to beachfront prop-
erty owners. Inreality, these hard struc-
tures, in many instances, have increased
thevulnerability of beachfront property to
damage from wind and wave while con-
tributing to the deterioration and loss of
the dry sand beach which is so important
to the tourism industry.®

In addition to this finding, the section points
out that erosion isanatural process, which causes
problems for humans "only when structures are
erected in close proximity to the natural system.”
The section specifically notes that it isimportant
to afford the dynamic beach/dune system spaceto
erode and reform without hindrance by hard
erosion control devices and other structures. It
also states a preference for retreat from exposed
beaches:

It isin both the public and private inter-
ests to afford the beach/dune system
space to accrete and erode in its natural
cycle. This space can be provided only
by discouraging new constructioninclose
proximity to the beach/dune system and
encouraging those who have erected
structures too close to the system to re-
treat fromit.”

It is the stated policy of the law to "protect,
preserve, restore and enhance the beach/dune
system"™ To achieve this general goal, "local
comprehensive beach management plans' are
required within the context of "a comprehensive,
long-range beach management plan," and the
plans are "to include a gradual retreat from the
system over a forty-year period."”> Other ancil-
lary policies aim to "severely restrict the use of
hard erosion control devices ... and to encourage
the replacement of hard erosion control devices
with soft technol ogies," encourageerosion control
techniques with low environmental impacts,
promotebeach nourishment, preserveand promote
public beach access, involvelocal governmentsin
the coastal planning process, and to "establish
procedures and guidelines for the emergency
management of the beach/dune system following
asignificant storm event."”

Theforty-year gradual retreat policy for areas
of the South Carolina coast is based on a setback
of forty times the annual erosion rate.”* The
policy requiresthe Council to establish abaseline
paralleling the shoreline along the "crest of the
primary oceanfront sand dune."” In addition, a
setback line:

must be established landward of the base-
line a distance which is forty times the
average annua erosion rate or not less
than twenty feet from the baseline for
each erosion zone based upon the best
historical and scientific data adopted by
the council as part of the State Compre-
hensive Beach Management Plan.”

The law also requires mandatory periodic
revision of the baseline,”” and "monumented and
controlled survey points' in each Atlantic coastal
county are required.” Exempted structures not
subj ect to the setback include: wooden walkways,
small wooden decks, fishing piers providing
publicaccess, golf courses, "normal landscaping,"
pools, and specially permitted structures.”

An aggrieved landowner provision is also
included, whereby alandowner who feelsthat the
setback lineisin error "must be granted areview
of the setback line, baseling, or erosion rate, or a
review of all three."® These requests for review
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areto beforwarded to the "appropriate committee
of the council and handled in accordance with the
council's regulations on appeals.”

The Act only alows structures other than
erosion control devices to be rebuilt seaward of
the baseline by special permit if:

the structure is not constructed or recon-
structed on a primary oceanfront sand
dune or on the active beach and, if the
beach erodes to the extent the permitted
structure becomes situated on the active
beach, the permittee agreesto removethe
structure from the active beach if the
council orders the removal ... [and] the
use of the property authorized under this
provision, in the determination of the
council, must not be detrimental to the
public health, safety, or welfare.®

Parties aggrieved by a decision by the Council to
grant or deny such a permit have the opportunity
to appea to the full Council.®

TheAct also providesfor the gradual phasing
out of erosion control structures and devices
seaward of the setback line by applying an incre-
mental system under which they may not be
rebuilt in the event of damage, with the threshold
of percent damage decreasing with time. Thus,
erosion control structures destroyed more than
eighty percent may berebuilt until 1995 and more
than two-thirds until 2010. After June 30, 2010,
an erosion control structure may only berebuilt if
it islessthan fifty percent destroyed.

In addition, the Act limits construction of
habitable structures seaward of the setback lineby
providing that structures are limited to less than
five thousand square feet of heated space, no part
isseaward of the baseline (duneline), and that no
erosion control devices are incorporated into the
structure. Repairs and maintenance are allowed
on if the total result is not greater than five thou-
sand square feet of heated space. Repair or
renovation is allowed for structures not damaged
beyond repair. Replacement of structures de-
stroyed by natural causes is take place, where
possible, landward of the setback line; enlarge-
ment of the structure is prohibited; and the re-

placement may be no farther seaward than the
original .2

Dispute resolution regarding damage assess-
ments of damage to protective structuresisto be
carried out "by aregistered professional engineer
acting on behalf of the council,"® but a property
owner may challengethisassessment by obtaining
"an assessment by aregistered professional engi-
neer." The section also provides for an assess-
ment by athird registered professional engineer,
should the two assessments differ. The third
engineer is to be selected by the first two engi-
neers, or, failing that, by "the clerk of the court of
the county where the structure or device lies ...
[and] [t]he determination of percentage of damage
by the third engineer is conclusive."®

3. Delaware

Delaware's Beach Preservation Act specifi-
cally mentions sea-level rise as a phenomenon to
be considered in regulating beach use:

Beach erosion and shoreline migration
occur due to the influence of waves,
currents, tides, storms and rising sea
level.... Development and habitation of
beaches must be done with due consider-
ation given to the natural forces impact-
ing upon them and the dynamic nature of
those natural features....?

Delaware's legislation puts sea-level rise in
the context of on-going coastal erosion problems
by defining "beach preservation," "beach erosion
control" and "erosion control" as including but
"not limited to, erosion control, hurricane protec-
tion, coastal flood control, shoreline and offshore
rehabilitation."®’

Thelegidationdefinesabuildinglineparallel
to the coast, "seaward of which construction of
any kind shall be prohibited without a permit or
letter of approval from the Department (Delaware
Department of Natural Resources and Environ-
mental Control)."® In addition, construction
"landward of the building line on any beach ...
shall be permitted only under aletter of approval
from the Department."®  Furthermore, construc-
tion carried out inviolation of the Beach Preserva-
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tion Law is declared to be a public nuisance.®
The law also sets up a Beach Preservation Fund™
to be used to fulfill the law's general goals.

Alsoof interest in Delaware arerecommenda-
tions for strategic retreat through "planned obso-
lescence," developing "post-storm plan[s]," and
advocating land uses which are compatible with
the goals of beach preservation, "such as fishing
camps and recreational uses, or for donating
conservation easements."%

Such incentive strategies, along with im-
proved public education and awareness about
coastal processes and the consequences of sea
level riseand coastal erosion may prove animpor-
tant addition to coastal hazard management pro-
grams. They may help to decrease friction be-
tween government and private property owners
over anissuewhichislikely to increase in impor-
tance for coastal managers, residents, and user
groups.

4. Florida

Florida's Beach and Shore Preservation Law
provides for the establishment of construction
control lines® which are to be periodicaly re-
viewed and updated " after consideration of hydro-
graphic and topographic data which indicates
shoreline changes that render established coastal
construction control linesto beineffectivefor the
purposes of thisact."* Construction control lines
are to be established taking into consideration
"historical storm and hurricane tides, predicted
maximum wave uprush, beach and offshore
ground contours, the vegetation line, erosion
trends, the dune or bluff line ... and existing
upland development."®*  Public hearings are
required for the establishment of these lines, and
allowance is made for administrative review of
construction control lines for aggrieved riparian
upland owners.*® Themutabl e aspect and periodic
review of the construction control lines alow
Floridathe flexibility to use the Beach and Shore
Preservation Law to respond to changesintherate
of sealevel rise. The statute also envisions a
state/local partnership in the preservation of
beaches.”” The section provides for state funding
of beach renourishment and restoration projects

from the Beach Management Trust Fund of up to
75%, while local municipalities are required to
pay the remainder.

5. Pennsylvania

While Pennsylvanias legisation does not
specifically mention the issue of sea-level rise, it
does contempl ate the problem of coastal erosion
in its Bluff Recession and Setback Act,®® and it
encourages state and municipal cooperation to
regulate land uses in erosion hazard areas. The
legislation deals specifically with bluffs on Lake
Erie, but provides an interesting example of state-
local cooperation which has applicability to the
regulation of coastal bluffs.

Thelaw providesfor PennsylvaniasEnviron-
mental Quality Board to establish regulations for
minimum bluff setback requirements in bluff
recession hazard areas. Theseareasaredefined as
"area[s] or zone[s] where the rate of progressive
bluff recession creates a substantial threat to the
safety or stability of nearby or future structuresor
utility facilities."* However, six months after a
given municipality has been designated asinclud-
ing such bluff recession hazard areas, the munici-
pality must implement an ordinance which re-
quires setbacksin those areas and which complies
with the minimum State standards set by the
Environmental Quality Board.!®  Municipal
ordinancesmay bemorerestrictivethan the State's
minimum setback requirements.®* The State may
bring an enforcement action against municipalities
which fail to adopt or implement setback ordi-
nances.

6. Maryland: The Chesapeake Bay

Planners in Chesapeake Bay have identified
the need for development of aternative
site-specific strategies to protect wetlands from
inundation.*®

Inthe Chesapeake Bay area, private landown-
ers have often invested heavily in waterfront
properties, and are unlikely to choose to simply
abandon these propertieswithout trying to protect
them. Analyses by Chesapeake Bay area coastal
managers contend that the building of seawalls
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and dikesto protect private upland property from
sea-level risewill likely have significant negative
impacts on wetlands. If development is situated
immediately upland of a coastal wetland, there
will be nowherefor that wetland to migrate should
it become inundated as the result of accelerated
sea-level rise.

Thisisparticularly significant for Chesapeake
Bay, where historical wetlands and wholeislands,
mapped in the eighteenth century, have already
disappeared.’® Due to the nature of coastal
wetlands as low-lying, very gently-sloping areas,
coastal wetlands will be the first areas to be
inundated, and an increase in the rate of sea-level
rise will accentuate this trend.

If ownersof private upland property construct
sea walls and dikes, the wetlands cannot migrate
to the adjacent uplands, but will rather be more
quickly inundated. A possiblewide-spread loss of
wetlands, in addition to the ongoing
anthropogenic direct destruction of wetlands
through dredging and filling operations could
have devastating effects on already threatened
coastal ecosystems. |If wetlands do not have a
chance to migrate, the biological productivity of
coastal ecosystems will be seriously impaired.

Maryland's wetlands protection legidation
covers al areas within 1000 feet of the Chesa
peake Bay that are less than 50% developed. It
requires local governmentsto develop protection
plans for wetlands by requiring buffer zones.***
Because the legislation covers such vast areasin
the Chesapeake Bay area and requires buffer
zones, it may be adaptable to ameliorating the
effects of accelerated sea-level rise on wetlands.
Maryland al so requires private landownersto pay
for the costs of erosion control projects which
benefit their properties, although the levy isto be
calculated to cover only the cost of the project
itself, and apparently doesnot includecal culations
of costs resulting from the loss of natural shore-
line features resulting from the project.’®®

C. CONCLUSION

Several recurrent themes appear in the meth-
ods these jurisdictions have adopted or are con-
templating using to address the issues of sea-level
rise and coastal erosion. These are summarized
below.

1. Respect Dynamic Nature of Coastal
Systems

Oneimportant themeisan increasing realiza-
tion among legislators and planners that coastal
systemsare dynamic and that attemptsto stabilize
them may have detrimental effects on the coastal
ecosystem. As the understanding of coastal
processes increases, the expectation that coastal
areas are immutable and permanent has come to
be considered unrealistic and environmentally
unsound. Thisistruenot only in states evaluating
the possible impacts of accelerated sea-level rise
(e.g., Washington, Oregon, and New Hampshire)
but also in states with laws designed to protect
against a continuation of historical rates of shore-
line change (e.g., Rhode Island, South Carolina,
Florida).

2. Preserve/lEnhance Resiliency of Nat-
ural System

Similarly, there is growing rejection of hard
structural solutions and increased focus on main-
taining (and in cases, improving) the resiliency of
natural systems as the best way to minimize
coastal hazards (e.g., Washington, Rhode Island,
South Caroling). This approach entails: 1) pre-
serving buffersto allow room for natural systems
tomigrate(Rhodelsland, Washington, Maryland);
2) hazard avoidance by directing new develop-
ment away from potentially high-risk areas (New
Hampshire, Oregon, Florida); and 3) gradua
retreat of existing devel opment from hazard areas,
at least through restrictions on rebuilding after a
specified level of destruction (Cape Cod, Long
Island).
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3. Revisit I ssuesof Public Nuisance, Pub-
lic Subsidy

As a related theme, the developing public
policies suggest that private development in high
hazard areasisincreasingly being seen asapublic
nuisance which diminishes the quality of apublic
resource, often at the monetary expense of the
public. Thereappearsto beadecreasingtolerance
for such hidden subsidies, and an increasing
awareness that anticipated accelerated sea-level
risewill exacerbatethese problems. For example,
it has been suggested that property owners who
erect hard erosion control structuresberequiredto
pay for beach nourishment for beaches which
have been starved of sand due to the erection of
the structure (Long Island, Oregon).

4. Build on Existing Policies

Several factors makeit difficult to implement
anticipatory accel erated sea-level risestrategiesat
this time, including: scientific uncertainty about
the timing, magnitude, and impacts of global
climate change; lack of public education about
and public acceptance of the probability of accel-
erated sea-level rise; and a failure to appreciate
the possible severity of impacts caused by rela-
tively small changes in temperature or sea-level.
Furthermore, coastal resource managers and
coastal landowners are just beginning to under-
stand theimportance of adjusting to accommodate
the dynamic shoreline system within the param-
eters of non-accelerating rates of shoreline
change. Itisdifficult enoughto win acceptance of
regulations designed to minimize damage from
coastal erosion projected to continue at historical
rates. The case has to be made even more con-
vincing to cause coastal residentsto adopt regul a-
tionsto protect agai nst unquestionably serious but
remote-in-time, uncertain projections of acceler-
ated rates of change.

Despite a leading state-level research pro-
gram, the State of Washington has opted not to
develop anew, stand-alone, accel erated sea-level
rise response strategy. Instead it is focusing its
current efforts on more mainstream coastal ero-
sion issues. A study conducted for that State
suggests that amendments to existing laws are

much more palatable and are more likely to pro-
duce the type of "no regrets' (e.g., it makes sense
even if sealevel doesn't rise) strategy which the
State is seeking. Similarly, other states have not
developed specific new legidation to address
sea-level rise projections, but appear to be work-
ingwithin aframework of amendmentsto existing
laws to make them more effective if accelerated
sea-level rise becomes a reality. Thus prudent
planners appear to be basing planning and regula-
tions on the evidence of what coastal storms and
erosion are aready expected to do, but build into
thoseregul ationsan extraprecautionary increment
for an accelerated rise, or build in a structured
retreat as conditions requireiit.

5. Retain State/Regional Oversight of
L ocal Decisions

Another common issue relates to the alloca-
tion of responsibilities between state, regional,
and local authorities. In severa jurisdictions,
states and progressive regiona authorities have
established mandatory minimum standards for
local governments; thelocal governmentsarefree
to establish more stringent standards if they so
choose (e.g., Pennsylvania bluff erosion). An
Oregon study also suggested this retained state
oversight may bethe optimal arrangement for this
type of coastal management problem because it
alows for integrated management of a public
resource and helps insulate the decision-making
process from some of the pro-devel opment politi-
cal pressures.

6. Develop an Integrated Strategy:
Beaches, Eroding Bluffs, Migrating
Wetlands

The most devel oped state/regional strategies
are grounded in a comprehensive philosophy that
applies not only to beaches, but also to the other
"soft" componentsof the coastal system—eroding
bluffs (e.g., Rhode Island, Washington, Long
Island) and coastal wetlands (California, Long
Island, Maryland, Rhode Island). For example,
they require that permit reviews for bluff stabili-
zation projects evaluate the importance of the
eroding coastal bluffs as part of the beach sedi-
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ment supply system (Oregon, Rhode Island).
Severa states have policies, some implemented
through regulations, to protect wetlands by pre-
serving the opportunity for inland migration by
discouraging or prohibiting the hardening of the
inland perimeter of coastal marshes (Rhode
Island, Maryland).

7. Recognize the Complexity of Planning
Process: Topography, Intensity, and
Land Use

Despite a comprehensive philosophy toward
the soft coast, another recurrent theme is the
complexity of planning for coastal land loss due
to the fact that it will affect different coastal
features in different ways, at different rates. In
addition, due the response costs, some strategies
will only befeasibleinintensely developed areas.
A meaningful plan must be sufficiently sensitive
to take into account the variations in coastd

8. Utilize Coastal Setback Requirements

Most surveyed jurisdictions use setback
requirementsto minimizeerosion hazards, includ-
ing Cape Cod (30 times average historical erosion
rate), South Carolina (40 times average annual
erosionrate), and Rhodelsland (incritical erosion
control areas, 30 times annual erosion rate for up
to 4 units and 60 times that rate for 4 or more
units). These requirementsaretypically based on
anincrement of the historical averageannual rates
rather than on projections of accelerated rates of
sea-level rise, but there is no reason future trends
could not be used to establish the setback if
justified by particular circumstances. Taking a
dightly different approach, San Francisco Bay
Conservation and Development Commission
requires applicants to design for a minimum of
twice the historic annual rate of sea-level rise.

9. Evaluatea Variety of Additional
Strategies

Setbacks for new construction are merely one
component. Other strategies adopted or being
considered include restrictions on rebuilding
structures or seawalls if damaged by more than a

features and land uses.

For example, special area management plan-
ning has been advocated for the littoral cells of
Oregon in planning for sea-level rise. The Long
Island South Shore plan also uses a specia area
management planning approach to deal with its
varied coast. The State of Rhode Island regulates
coastal areas not by geographic region, but by
shore type, population density, and the uses of
adjacent waters, effectively creating a kind of
specia area management planning. These plans
typically distinguish between strategies for unde-
veloped and devel oped areas, with general recog-
nition that the more costly methods (e.g., hard
protective structures and beach nourish-
ment)—both in terms of financial expenditures
and environmental degradation—can only be
justified, if at all, in the more heavily devel oped
areas.

certain percent of pre-damage value (Cape Cod,
South Carolina), provisions for recalculation of
coastal setback linesin response to sea-level rise
or other changes (Florida), heightened design
standards which take sea-level rise into account
(San Francisco), stricter building codes which
require an additional increment above current
floodproofing requirements (Washington, Cape
Cod), limits on building or expanding public
infrastructure in flood hazard areas (Cape Cod),
tax incentives for less intense uses along the
shoreline (Delaware), purchase of undeveloped
coastal lands (Long lIsland) and advanced
post-storm redevel opment planning and/or provi-
sionsfor temporary post-storm building moratoria
(Long Island, Delaware, Rhode Island, South
Carolina).
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Appendix C

BACKGROUND INFORMATION ON THE
CAsco BAY/SAcoO BAY REGION

The Casco Bay/Saco Bay study region in-
cludes the portion of Maine's coastline extending
from the City of Saco to the Town of Brunswick,
including Old Orchard Beach and Saco in York
County, and Scarborough, Cape Elizabeth, South
Portland, Portland, Falmouth, Cumberland,
Yarmouth, Freeport and Brunswick in Cumber-
land County. (SeeFigureC.1)

A. GEOLOGIC SETTING OF STUDY

Casco and Saco Bays, Maine are adjoining
estuaries along the western margin of the Gulf of
Maine. Each embayment isframed by a bedrock
skeleton which is partially covered by unconsoli-
dated glacigenic depositsof Pleistocene-Holocene
age. Alongthe shorelinethese deposits have been
reworked by modern processes into intertidal
environments such asmud flats and sand beaches.

Casco Bay ischaracterized by linear chains of
islands, shoals and peninsulas controlled by the
orientation of bedrock (Kelley, 1987). Therocks
are often directly overlain by till, a mixture of
gravel, sand and mud deposited by glacial ice.
This material is highly variable in thickness and
often occurs in the form of elongate ridges called
moraines (Thompson and Borns, 1985). Till is
often overlain by glacial-marine sediment, locally
called the Presumpscot Formation (Thompson and
Borns, 1985). The Presumpscot Formation was
deposited in early postglacia times, and is a

generally muddy, and often thick deposit. It crops
out widely along the Casco Bay shoreline and
covers much of the seafloor of the bay as well
(Kelley, et a., 1989b).

Following deposition of the Presumpscot
Formation, the land in Maine was uplifted as a
result of the removal of the load of glacia ice.
The surface of the Presumpscot Formation, the
former seafloor, became deeply gullied in places
and experienced landslides asit became emergent.
The large rivers which carved Casco Bay, the
Kennebec and Androscoggin, were blocked by
glacia deposits from entering Casco Bay as sea
level fell, and when the sea reached its lowstand
at -60 m, around 10,500 years ago (Kelley et al.,
1992) (Figure C.2), only small streams like the
Presumpscot and Royal Riversentered Casco Bay.

As sea level rose during the Holocene, the
glacial deposits of the bay were reworked by
waves and currents. As a result, most of the
seafloor of the outer bay is bare rock or gravel,
and significant accumul ationsof modern sediment
exist only in areasin the lee of islands and penin-
sulas(Kelley etal., 1987a). Astherateof sea-lev-
el rise slowed during the past few thousand years
(FigureC.2), the outer, ocean-facing islands were
swept clean of most glacial deposits by storms,
and gravel beaches and bedrock form most
intertidal environments (Kelley, 1987). In the
inner bay, protected from direct wave attack by
islands, substantia bluffs of glacigenic deposits
continueto erode. Itistheerosion of thismaterial

Appendix C

C-1 Background Information on the Casco Bay/Saco Bay Region



Anticipatory Planning For Sea-Level Rise Along The Coast Of Maine

&
SV =
?ﬂs’i

MAINE COASTAL TOWNS

Figure C.1. Regiona Study Areafor Sea-Level Rise Analysis.

Appendix C C-2 Background Information on the Casco Bay/Saco Bay Region



Originally published September 1995 by the U.S. EPA Office of Policy, Planning, and Evaluation

MAINE COAST
LOCAL RELATIVE SEA LEVEL 14,500-0 B.P.

EUSTATIC RISE
ISOSTATIC REBOUND

v

DEGLACIATION
100-

80+

-
-4 O
<
604 g OBelknap and others, 1987
1 © x Saco Bay
204 lLlJ) y CascoBay ¢ This study

z Cape Small

—1 MHW

Salt marshdata

ELEVATION (meters)
o

-204 ¥z Q,
/éq,Belknap and others, 1987
/ 2 P
/
n / X
-60- \\_//
- Maine Shelf

Seismic - Geomorphic Inference

1 1 Vv 1 T T 1 T T T 1
14 12 ©c 8 6 4 2 0

103 RADIOCARBON YEARS B.P.
ion
Figure C.2. Sealevel change curvefor coastal Maine (from Kelley et al., 1992).



Anticipatory Planning For Sea-Level Rise Along The Coast Of Maine

Appendix C C-4 Background Information on the Casco Bay/Saco Bay Region



Originally published September 1995 by the U.S. EPA Office of Policy, Planning, and Evaluation

which provides sand and mud to create contempo-
rary tidal flats and salt marshes. Owing to the
abundant occurrences of the muddy Presumpscot
Formation in Casco Bay, there are few natural
beachesin theembayment. Those beachesthat do
exist are "pocket beaches' protected by rock
outcropsat either end (Kelley et al., 1986; Kelley,
1987).

Saco Bay is arcuate in shape and located
directly south of Casco Bay. Despite its proxim-
ity, its geological history is different from Casco
Bay and thisdifferenceismanifest in most aspects
of the bay's appearance (Kelley et al., 1986).
Although there aretill deposits on the seafloor of
Saco Bay (Kelley et al., 1987b), none crop out on
land. Similarly, the Presumpscot Formation is a
common deposit on the bay bottom, but few
exposures may be seen on land (Kelley et al.,
1989c¢). Saco Bay experienced asimilar history to
Casco Bay until the time of lowering of the sea,
around 10,500 yearsago (Kelley et al., 1986). At
that timethe Saco River contributed great quanti-
ties of sand from as far away as the White Moun-
tains of New Hampshire to the bay (Kelley et al.,
1992). Sand covered the muddy Presumpscot
Formation and beaches became common environ-
ments. As sea level rose during the Holocene,
sand from the river maintained beachesin the bay
up to the present time, although it is unclear
whether sand continues to be brought down the
river. Where beaches front embayments, exten-
sive salt marshes have colonized most of the
intertidal, back- barrier environments (Kelley et
al., 1986, 1989c).

The effects of coastal erosion on developed
and undeveloped property are not as conspicuous
in Maine asthey are south of New England. This
may be because the rate of sea-level rise in the
region isonly 2.3 mm/yr, slightly more than half
the rate for some mid-Atlantic states. A recent
study suggests that sea level may have reached
near its present elevation in Maine around 1000
years ago, however, and that many of the beaches
and marshes developed during that pause of the
sea (Kelley et d., in press). The current rate of
sea-level riseismuch greater than has occurredin
several thousand years, and some contemporary
erosion and land loss has been attributed to the

recent increase in sea level (Wood et al., 1989;
Jacobson, 1988).

B. Soclio-EcoNomMIC CHARACTERISTICS

1. Population

Whiletheexact number of residentsthat stand
to be affected by accelerated sea-level rise along
the Casco and Saco Bay shorelineswas not cal cu-
lated, based on knowledge of existing shoreline
development patterns, it is reasonable to estimate
that of the total 1990 regional population of
180,172, roughly 3,600 to 9,000 people currently
live in the immediate vicinity of the shore (2-5%
of the total population). Assuming the same
proportion of waterfront dwellers as compared to
the total population for the region, and using
population projections for the Year 2015 (the
latest year for which county population projec-
tions are available) between 4,300 and 10,800
people may live in the immediate vicinity of the
region's waterfront in the Year 2015.

2. Land Useand Property Values

Land use is varied along the region's shore-
line. Old Orchard Beach contains Maine's only
area of beachfront high-rise condominiums. The
shoreline of Saco, Scarborough and Freeport
includes amix of cottage development and more
substantial homes on larger lots. The wealthier
suburbs of Falmouth, Yarmouth, Cumberland, are
characterized by estate development along the
shoreline, with small enclaves of cottage devel op-
ment. Industrial, commercia and institutiona
development predominates along the waterfronts
of Portland and South Portland.

No figures were compiled for total value of
properties in the region that may potentially be
influenced by rising sealevel. However examples
of ranges of coastal property values are given for
specific mapped study areasitesin Chapter Three.

3. Anticipated Land Use Change
Discussions with town officials and analysis
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of current development patterns throughout the
region indicate that shoreline areas within 100
meters of current mean high water are already (for
the most part), built out, with little usabl e, vacant,
appropriately zoned land available for new devel-
opment. During the last five years, building
permits in the shoreland areas have consisted
mostly of seasonal conversions, infill develop-
ment in grandfathered subdivisions or on
grandfathered lots, renovation or improvement of
single family residences, and only very limited
new single family development. However, the
depressed real estate market during the last five
years probably understatesthe potential for future
demand. If development pressures reach 1980s
levels, the most likely opportunitiesfor growthin
the shoreland area will be the subdivi-
sion/redevelopment of larger estates, consolida
tion/ redevelopment of marginal seasonal homes
and marginal commercial structures, and redevel-
opment of seasonal cottagesto multi-unit residen-
tial structures.

4. Infrastructure

Each of the municipalities in the region is
served, to varying extent, by public water and
sewer, and by an improved road network. There
are numerous sewage treatment and stormwater
outfalls aong the region's shoreline.

Information provided by Maine's Department
of Environmental Protection did not indicate the
presence of any landfills within 100 meters of the
shoreline. However, past practice in many com-
munities was to use estuarine shorelines as dump
sites. Interviews with local officials may reveal
that there are, in fact, historic dumps located
within this area of concern.

The only large utility of concern within the
study area is Central Maine Power's Wyman
power-generating facility on Cousin's Island in
Yarmouth. According to plant manager David
Potter, the distance from high tide to upland is
about 4 ft., but during abnormal high tides, the
plant has experienced some flooding. No
floodproofing of the facility has taken place.

Also of concern due to the possible types of

materials stored there, are sites scattered through
out the study region (most on Casco Bay'sidands)
that were formerly used by the U.S. Defense
Department. Further research would be needed to
assess individual site vulnerability, and the pres-
ence of hazardous materials.

5. Cultural and Recreational Features

The shoreline parks and natural areas in the
study region attract thousands of visitors each
year. They include wide sandy beaches such at
those at Ferry Beach State Park, Old Orchard, and
Pine Point, nature trails around salt marshes such
as Scarborough Marsh and Gilsland Farm, rocky
promenades such as Two Lights State Park in
Cape Elizabeth, forested paths like those at Wolf
Neck Woods State Park in Freeport, and urban
amenities such as the fitness trail around Back
Covein Portland.

The shoreline of Casco and Saco Baysisrich
in history. There are more than 60 sites of known
or suspected archeological resources along the
shores, many of which arelocated on Casco Bay's
isands. There are seven historic sites and two
historic districts within 100 meters of the seathat
may be potentially affected by rising sealevel.

6. Habitat/Critical Areas

Maine's coastal waters support an extremely
diversearray of marinelife. Highvaluewetlands,
and marine habitats of national significance are
scattered throughout the region. According to the
U.S. Fish and Wildlife Service (Maine State
Planning Office, 1992), some locations contain
the highest diversity of marine life in all the
coastal waters of the United States.

Thereare at least 20 registered, state critical
areaswithin 100 meters of the shoreline. "Critical
areas’ are sites containing habitat for rare plants
and animals, unusual geologic formations, or
other important natural features.

7. Fisheries

A significant commercial fishery, both finfish
and shellfish (landed value of $154 million in
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1991) existsin the Gulf of Maine (MSPO, 1992).
Softshell clams continue to be a val uable compo-
nent of Maine's annual fish landings, and within
the study area, Brunswick, Freeport, and
Scarborough support sizableshellfish popul ations.
Clustersof shellfish aquacultureleasesarelocated
in Freeport and further south in the study area.

No analysis has yet been completed which
focuses on projected changes in estuarine condi-
tionsin the Gulf of Maine due to climate change.
However, an analysisof the Gulf of Mexico found
that those Gulf coast fisheries could be negatively
affected by the loss of critica wetland habitat
associated with sea-level rise. That study con-
cluded that warmer water temperatures will be at
or above tolerances for many important commer-
cia species of finfish and shellfish and other fish
could be threatened by increased salinity. The
Gulf of Mexico study predicted that sea-level rise
between 50 and 200 cm would reduce available
food supply for marine species by 42-78%, result-
ing in a disproportionate loss in seafood popula-
tion. A sealevel rise of 1 meter was associated
with a magjor loss of fisheries. (Livingston, as
reported in Smith & Tirpak, 1989)

It is beyond the scope of this study to attempt
to quantify potential impacts to Gulf of Maine
fisheries associated with global climate change.
However, it isimportant to note that some experts
project that an already threatened, multi-million
dollar industry may befurther affected by changes
in fisheries habitat caused by sea-level rise and
global warming.

C. REFERENCESAPPENDIX C

Cohen, J. Freeport Town Planner. Personal communi-
cation.

Fossum, D. Assistant Town Planner, Old Orchard
Beach. Personal communication.

Greater Portland Council of Governments. 1994.
"Population Projectionsfor Cumberland County."

Jacobson, H.A. 1988. "Historical development of the
sat marsh at Wells, Maine." Earth Surface Pro-
cess and Landforms 13:475-486.

Kelley, J.T., A.R. Kelley, D.F. Belknap, and R.C.
Shipp. 1986. "Variahility in the evolution of two
adjacent bedrock-framed estuariesin Maine." In
Wolfe, D., Estuarine Variability 21-42. Orlando,
FL: Academic Press.

Kelley. 1987. "Aninventory of coastal environments
and classification of Maine's glaciated coastline."
In Ed. FitzGerald, D.M., and PS. Rosen. Glaci-
ated Coasts 151-176. Orlando, FL: Academic
Press.

Kelley, J.T., D.F. Belknap, and R.C. Shipp. 1987a.
"Geomorphology and sedimentary framework of
theinner continental shelf of southcentral Maine.”
Technical Report to the Mineras Management
Service, Maine Geological Survey Open File
Report 87-19; 75 pp.

Kelley, J.T., R.C. Shipp, and D.B. Belknap. 1987b.
"Geomorphology and sedimentary framework of
the inner continental shelf of southwestern
Maine." Technical Report to the Minerals Man-
agement Service, Maine Geological Survey Open
File Report 87-5; 86 pp.

Kelley, J.T., D.F. Belknap, and R.C. Shipp. 1989a.
"Sedimentary framework of the southern Maine
inner continental shelf: influence of glaciation and
sea-level change." Marine Geology 90:139-147.

Kelley, J.T., R.C. Shipp, and D.B. Belknap. 1989b.
"Geomorphology and late quaternary evolution of
the Saco Bay region, Maine coast." In Sudiesin
Maine Geology, Vol. 5, 47-66, R.D. Tucker and
R.G. Marvinney, (eds). Augusta, ME: Maine
Geological Survey.

Kelley, J.T., SM. Dickson, D.F. Belknap, and R.
Stuckenrath. 1992. "Sealevel change and the
introduction of late Quaternary sediment to the
southern Maineinner continental shelf." Wehmil-
ler, J. and C. Fletcher C., (eds). Quaternary
Coasts of the United States, Soc. Econ. Paleo. and
Mineralogists, Spec. Pap. 48, pp. 23-34.

Kelley, J.T., RW. Gehrels, and D.F. Belknap. 1994,
"Late Holocene relative sealevel rise and the
geologica development of tidal marshes at Wells,
ME, U.SA." Journal of Coastal Research (in
press).

Maine Department of Human Services, Office of Data,
Researchand Vital Statistics. 1994. "POPULATION

Appendix C

C-7 Background Information on the Casco Bay/Saco Bay Region



Anticipatory Planning For Sea-Level Rise Along The Coast Of Maine

PROJECTIONSOF MAINE COUNTIESAND MINOR
CIVIL DIVISIONS."

Maine Department of Inland Fisheries and Wildlife.
1988. "The identification and management of

significant fish and wildlife resources in southern
coastal Maine." Augusta, ME.

Maine State Planning Office, Economics Division.

1994. "Population statistics for minor civil divi-
sions and counties.”

Maine State Planning Office, Maine Coastal Program.
1992. "Poalicy optionsfor Maine'smarinewaters."
A Report of the Marine Policy Committee of the
Land and Water Resources Council, Augusta, ME.

Mordli, P and R. Roedner, Saco Town Planners.
Personal communication.

Naylor, A., former Brunswick Town Planner. Personal
communication.

Nugent, M., Codes Officer, Old Orchard Beach.
Personal communication.

Potter, D., Plant Manager, Central Maine Power,
Wyman facility. Personal communication.

Smith, J.B. and D.A. Tirpak, eds. 1990. "Potential
effects of global climate change on the United

States.” Vol. 1, pp. 6-3, 6-7. NY: Hemisphere
Publishing Corporation.

Southern Maine Regional Planning Commission.

1993. "Population and growth statistics for York
County."

Thompson, W., and H. Borns,. 1985. "Surficial geo-
logic map of Maine." Augusta, ME: Maine Geo-
logical Survey, 1:500,000.

Wood, M., JT. Kelley and D.F. Belknap. 1989.
"Patterns of sediment accumulation in the tidal
marshes of Maine." Estuaries 12:237-246.

Appendix C

C-8 Background Information on the Casco Bay/Saco Bay Region



